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SURFACE  MINING  RECLAMATION  AND 
ENFORCEMENT  PROVISIONS 

Proposed  Rules 

AGENCY;  Office  of  Surface  Mining  Rec¬ 
lamation  and  Enforcement,  Department 
of  the  Interior.  " 

ACTION :  Proposed  rules. 

SUMMARY:  The  regulations  in  this 
chapter  set  out  the  Department  of  the 
Interior's  Surface  Mining  Reclamation 
and  Elnforcement  program  as  required 
by  the  Surface  Mining  Control  and  Rec¬ 
lamation  Act  of  1977  (Act).  These  regu¬ 
lations  require  the  Secretary  of  the  In¬ 
terior  to  publish  initial  environmental 
protection  regulations  that  are  applica¬ 
ble  to  all  coal  mining  operations  regulat¬ 
ed  by  the  States  until  a  State  has  an  ap¬ 
proved  regulatory  program  or  a  Federal 
regulatory  program  is  implemented  in 
that  State. 

DATES:  Comments  must  be  received  by 
October  7.  1977.  PuMic  hearings  will  be 
held  starting  at  1  p.m.  on  September  20, 
1977,  and  continuing  if  necessary  at  9 
am.  on  September  21,  and  22, 1977. 

ADDRESSES:  Office  ot  Surface  Mining 
Reclamation  and  Elnforcement,  Depart¬ 
ment  of  the  Interior,  Washington,  D.C. 
20240.  Public  hearings  will  be  held  at  the 
Department  of  the  Interior  Auditorium, 
18th  and  C  Streets  NW.,  Washington, 
D.C.;  Kiel  Auditorium,  1416  Market 
Street,  St.  Louis,  Mo.;  Public  Library 
Auditorium,  1347  Broadway,  Denver, 
Colo.;  and  Morris  Harvey  College,  Rig- 
gleman  Hall,  2300  McCorkle  Avenue, 
Charleston,  W.  Va. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Paul  Reeves,  Office  of  Surface  Mining 
ReclamaAion  and  Enforcement,  202- 
343-4237. 

SUPPLEMENTARY  INFORMATION: 
The  Surface  Mining  Control  and  Rec¬ 
lamation  Act  of  1977  (the  Act).  Pub.  L. 
95-87,  requires  the  Secretary  of  the  In¬ 
terior  to  publish  initial  environmental 
protection  regulations  that  are  applica¬ 
ble  to  all  coal  mining  operations  regu¬ 
lated  by  the  States  until  a  State  has  an 
approved  regulatory  program  or  a  Fed¬ 
eral  regulatory  program  is  implemented 
in  that  State.  These  regulations,  espe¬ 
cially  dealing  with  water  quality,  were 
developed  in  consultation  with  the  En¬ 
vironmental  Protection  Agency.  The  Act 
also  requires  the  Secretary  to  implement 
a  Federal  enforcement  program  by  Feb¬ 
ruary  3,  1978,  which  lasts  for  the  dura¬ 
tion  of  the  initial  program  in  each  State. 
Regulations  for  F^eral  financial  assist¬ 
ance  to  States  for  reimbursement  of  in¬ 
cremental  enforcement  costs  during  the 
initial  regulatory  program  and  for  de¬ 
velopment,  administration  and  enforce¬ 
ment  of  permanent  State  regulatory 
programs  for  the  control  of  surface  coal 


mining  and  reclamation  operations  are 
also  required  by  the  Act. 

The  public  is  urged  to  comment  on 
these  proposed  regulations.  The  Depart¬ 
ment  of  the  Interior  believes  that  full 
public  participation  in  the  rulemaking 
process  will  improve  the  quality  of  its 
regulatory  program  and  to  this  end  has 
already  held  informal  public  information 
meetings  in  Washington,  D.C.  (42  FR 
39491.  August  4,  1977)  and  has  already 
established  a  continuing  liaison  with 
State  regulatory  authorities. 

In  light  of  the  volume  of  comments  ex¬ 
pected  on  the  regulations  proposed  and 
the  short  time  available  to  meet  the  stat¬ 
utory  deadline  for  final  regulations,  we 
request  that,  wherever  possible,  com¬ 
ments  be  identified  by  the  pertinent  sec¬ 
tion  number  of  the  regulations  in  the  left 
hand  margin,  and  presented  section-by- 
section  on  separate  pages.  We  also  re¬ 
quest  that  wherever  possible,  people  mak¬ 
ing  written  and  oral  presentations  at  the 
public  hearings  preface  their  comments 
on  individual  sections  by  identifying  that 
section  by  number.  Individuals  making 
oral  statements  at  the  public  hearing  are 
requested  to  limit  their  statements  to  15 
minutes.  A  brief  discussion  of  the  major 
parts  in  the  proposed  regulations  follows. 

Part  700  is  a  general  statement  of  the 
scope,  objectives  and  applicability  of 
these  regulations.  It  also  states  the  re¬ 
sponsibilities  of  the  Secretary,  the  Direc¬ 
tor  and  the  States  and  defines  terms 
used  throughout  the  chapter.  The  au¬ 
thority  of  the  Secretary,  the  Director  of 
the  Office  of  Surface  Mining  Reclama¬ 
tion  and  Enforcement  and  other  govern¬ 
mental  bodies  is  described,  their  respon¬ 
sibilities  distinguished  and  the  F^ederal- 
State  delegation  of  duties  described. 

Part  710  introduces  the  initial  regu¬ 
latory  program.  Initial  performance 
standards  which  will  apply  to  private 
and  public  lands  before  a  permanent 
State  program  is  approved  by  the  Sec¬ 
retary  are  included. 

Part  715  contains  the  general  initial 
performance  standards  and  includes 
regulations  governing  tlie  operator’s 
general  obligation  to  comply  with  the 
initial  standards  requiring  restoration 
of  disturbed  areas  to  suitable  post  min¬ 
ing  use.  backfilling  and  grading,  disposal 
of  spoil  and  waste  materials  in  other 
areas,  topsoil  handling,  protection  of  the 
hydrologic  system,  construction,  inspec¬ 
tion  and  maintenance  of  dams,  use  of  ex¬ 
plosives,  and  revegetation. 

Part  716  contains  the  special  initial 
performance  standards  and  includes  reg¬ 
ulations  governing  steep  slope  mining, 
prime  farmlands,  mountalntop  removal, 
special  bituminous  coal  mines,  anthra¬ 
cite  coal  mines,  Alaska  coal  mining  op¬ 
erations  and  underground  mines. 

Part  717  contains  procedures  for  adop¬ 
tion  of  State  laws  and  regulations  when 
they  prescribe  more  stringent  standards 
of  performance  than  the  general  or 
special  performance  standards  of  this 
chapter  provide. 

Part  720  sets  forth  the  regulations 
governing  enforcement  activities  to  be 
carried  out  by  the  States  during  the 
initial  regulatory  program. 


Pairt  721  provides  for  Federal  inspec¬ 
tions  on  the  basis  of  (1)  at  least  two  con¬ 
secutive  State  inspection  reports  indi¬ 
cating  a  violation;  (2)  information  pro¬ 
vided  by  a  State  or  person  indicating  a 
violation;  (3)  random  inspections  of 
each  operation  at  least  once  each  six 
months;  and  (4)  the  Secretary’s  own 
initiative. 

Part  722  sets  out  the  general  proce¬ 
dures  governing  issuance  by  Federal’in- 
spectors  of  orders  of  cessation,  notices 
of  violation  and  orders  to  show  cause. 

Part  723  contains  the  regulations  gov¬ 
erning  the  assessment  of  civil  penalties 
and  prescribes  the  use  of  a  mandatory 
r>olnt  system  in  determining  the  amount 
of  the  penalty. 

Part  725  sets  forth  the  policies  and 
procedures  for  reimbursements  to  States 
for  the  incremental  costs  of  enforcing 
performance  standards  during  the  ini¬ 
tial  regulatory  program. 

Part  740  sets  forth  the  policies  and 
procedures  for  grants  to  States  to  de¬ 
velop.  administer  and  enforce  approved 
State  programs  for  the  control  of  sur¬ 
face  coal  mining  and  reclamation. 

Part  795  provides  for  financial  and 
other  assistance  to  eligible  small  coal 
mine  operators  in  determining  the  hy¬ 
drologic  consequences  of  mining  and 
reclamation.  The  analyses  are  to  be  per¬ 
formed  by  qualified  public  and  private 
laboratories  and  paid  for  by  the  regula¬ 
tory  authority. 

Part  830  provides  a  prewedure  for  deal¬ 
ing  with  acts  of  job  discrimination  due 
to  exercl.«!e  of  rights  under  the  Act. 

General 

Part  700  is  intended  to  reiterate  the 
purposes  and  objectives  of  the  Act  and 
familiarize  the  public  with  the  various 
programs  and  pr(x:edures  the  new  Of¬ 
fice  of  Surface  Mining  will  be  imple¬ 
menting. 

The  authority  and  responsibility  sec¬ 
tions  describe  the  chain  of  authority  in 
general  terms  from  the  Secretary  to  the 
Director  of  the  Office  to  the  various  Fed¬ 
eral  and  State  authorities.  The  Assist¬ 
ant  Secretary,  Energy  and  Minerals,  al¬ 
though  not  mentioned  in  the  Act,  will 
perform  key  Secretarial  duties  under  the 
Act  and  has  general  Secretarial  respon¬ 
sibility  for  the  program. 

Definitions  are  either  taken  directly 
from  the  Act  or  derived  from  generally 
accepted  sources.  These  definitions  are 
ai^licable  to  all  parts  of  the  regula¬ 
tions,  except  where  stated  otherw-ise  in 
a  particular  part  or  section. 

For  the  purpose  of  these  regulations, 
the  term  “permit”  includes  a  mining  plan 
approved  under  30  CFR  Part  211  held 
by  a  lessee  of  Federal  or  Indian  lands; 
“State  regulatory  authority”  includes 
the  State  agency  during  the  initial  pro¬ 
gram  as  well  as  the  permanent  regula¬ 
tory  program;  and  “surface  coal  mining 
and  reclamation  operations”  includes  all 
surface  and  underground  coal  mining 
operations.  These  broader  definitions  are 
required  to  fully  Implement  the  Con¬ 
gressional  Intent  expressed  in  the  Act 
and  legislative  history. 

Hie  regulations  in  §  700.12  describe 
how  Interested  persons  can  obtain  con- 
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■Ideration  of  rulemaking  proposals  re¬ 
garding  matters  within  the  authority  of 
the  Office.  Hie  regulations  contain  pub¬ 
lic  notice  requirements  and  provide  for 
an  opportunity  to  request  hearings.  They 
have  been  designed  to  encourage  public 
participation  in  the  polioymaklng  proc¬ 
ess  of  the  Office. 

Part  710,  Initial  Regulatory  Program, 
includes  the  rules  and  procedures  appli¬ 
cable  during  the  initial  period  between 
promulgation  of  these  rules  and  the  im¬ 
plementation  of  a  permanent  Federal 
or  State  program.  Dates  and  deadlines 
are  set  out  in  this  part  which  affect  Fed¬ 
eral,  State,  and  private  lands.  Proposed 
rules  for  Indian  lands  are  being  pub¬ 
lished  separately  as  25  CFR  177,  Sub¬ 
part  B. 

Section  710.11  states  who  is  covered  by 
the  provlsicms  of  the  Act  and  regulations. 
Surface  and  underground  coal  mining 
operati(xis  in  States  regulating  coal  min¬ 
ing  are  covered  by  these  regulations  dur¬ 
ing  the  initial  regulatory  program. 

SMALL  OPERATOR  EXEMPTION 

Under  section  502  of  the  Act,  the  ini¬ 
tial  performance  standards  will  apply  to 
virtually  all  operators  on  private  lands 
where  coal  mining  operations  are  regu¬ 
lated  by  a  State,  nine  months  from  the 
date  of  enactment.  However,  certain 
small  operators  with  permits  may  be  ex¬ 
empted  for  a  period  of  up  to  seven 
months  to  January  1,  1979,  from  com¬ 
plying  with  the  performance  standards, 
except  the  standard  governing  the  han¬ 
dling  of  spoil  in  S  716.2  of  the  proposed 
regulations. 

The  proposed  regulations  in  S  710.12 
establish  procedures  for  obtaining  this 
exemption.  They  require  submission  of 
information  and  documents  essential  to 
determine  an  applicant's  right  to  the  ex¬ 
emption.  Although  consideration  was 
given  to  a  simple  affidavit  under  oath  as 
a  means  of  establishing  eligibility,  the 
virtue  of  simplicity  is  more  than  out¬ 
weighed  by  the  need  to  strictly  enforce 
the  tonnage  restrictions  on  eligibility.  In 
determining  total  annual  production,  the 
Secretary  will  attribute  to  each  person 
production  from  operations  in  which 
that  person  has  a  substantial  interest. 

The.  procedure  for  processing  each  ap¬ 
plication  calls  for  a  recommendation  to 
the  Director  by  the  State  regulatory  au¬ 
thority  and  an  (HJportunlty  for  public 
comment.  In  accordance  within  the 
legislative  history,  the  proposed  regula¬ 
tions  provide  the  States  the  opportunity 
to  play  a  significant  role  while  saving  for 
the  Secretary  the  authority  to  make  the 
final  decision  and  residual  authority  to 
process  an  appliaction  completely  in  the 
event  that  a  State  fails  to  make  a  timely 
recommendation . 

DRAFTING  INFORMATION 

The  principal  authors  of  the  proposed 
regulations  in  Parts  700  and  710  are: 
Michael  Bradley.  Office  of  Surface  Min¬ 
ing  Task  Force,  Edward  Clair,  Office  of 
the  Solicitor,  and  Neil  Strauss,  Office  of 
Hearing  and  Appeals,  Department  of  the 
Interior. 


OlNXIUL  PlRFORMAlfCS  STANDARDS 

Parts  715,  General  Performance 
Standards,  and  716,  Special  Performance 
Standards,  propose  standards  of  per¬ 
formance  for  coal  mining  operations. 
The  Congress  has  defined  "surface  coal 
mining  operations”  in  the  Act  to  Include 
"surface  impacts  incident  to  an  under¬ 
ground  coal  mine”.  The  Department  is 
prepcu-ing  these  initial  regulations  to 
control  the  more  serious  adverse  envi¬ 
ronmental  impacts  of  mining,  both  deep 
and  surface.  The  regulations  recognize 
the  distinct  difference  betw’een  surface 
coal  mining  and  underground  coal  min¬ 
ing  by  referencing  those  standards  for 
underground  mining  which  differ  from 
surface  mining  in  a  separate  section  of 
the  regulati(His. 

The  Department’s  intention  is  to 
promulgate  enforceable  standards  that 
are  understood  by  the  operator  and  the 
regulatory  authority.  This  intention  Is 
reflected  by  relatively  detailed  develop¬ 
ment  of  most  standards.  However,  the 
Department  solicits  technical  informa¬ 
tion  that  will  improve  the  clarity  of  the 
regulations  while  meeting  the  intent  of 
the  Act  to  protect  society  and  the  en¬ 
vironment  from  the  adverse  effects  of 
coal  mining. 

Section  715.12,  Signs  and  markers. 
deals  with  signs  throughout  the  permit 
area.  The  marking  of  permit  areas, 
blasting  areas  and  other  special  activity 
areas  where  caution  must  be  exercised  by 
the  operator  and  other  personnel  is  com¬ 
mon  practice  in  many  States.  While 
minimum  spacing  requirements  are  pro¬ 
posed,  the  specific  dimensions  and  letter¬ 
ing  requirements  are  expected  to  be  reg¬ 
ulated  by  the  State  regulatory  authority 
during  the  initial  regulatory  program. 

Section  715.13,  Postmining  use  of  land. 
proposes  criteria  suid  procedures  to  de¬ 
termine  the  postmining  use  of  the  land 
which  serves  as  a  reference  point  for 
other  performance  standards  of  the  Act. 
It  has  been  suggested  that  the  Act  is  not 
a  land  use  Act  and  the  Department 
agrees  that  land  planning  activities  are 
limited  to  those  relating  to  coal  mining 
operations.  The  Department  considers 
the  identification  of  an  achievable  post¬ 
mining  land  use  within  a  permit  area  to 
be  essential  to  achieving  the  purposes  of 
the  Act.  It  is  necessary  to  provide  criteria 
for  the  regulatory  authority  to  judge 
proposals  as  reasonably  achievable  and 
compatible  with  land  use  in  the  sur¬ 
rounding  area.  The  regulations  are  not 
intended  to  create,  but  rather  to  support 
existing  land  planning  capabilities. 

Section  715.14,  Backfilling  and  grad¬ 
ing.  implements  the  requirement  to  es¬ 
tablish  a  postmining  land  surface  con¬ 
figuration  which  closely  resembles  the 
general  configuration  of  the  land  sur¬ 
rounding  the  mine.  The  section  contains 
backfilling,  compaction  and  grading  re¬ 
quirements  to  ensure  that  highwalls, 
regular  ridges,  inappropriate  piles  of 
spoil,  and  unapproved  depressions  are 
eliminated  to-meet  the  appropriate  orig¬ 
inal  contour.  TTie  section  provides  a 
means  for  quantifying  pre-  and  postmin¬ 


ing  slopes  In  a  manner  intended  to  pre¬ 
clude  creation  od  unstable  slopes. 

Section  715.15,  Dltposal  of  spoil  and 
waste  materials  in  areas  other  than  the 
mine  working  or  excavations,  requires 
two  general  methods  of  excess  spoil 
placement,  one  on  moderate  sloping 
areas  where  no  stream  channels  are  to 
be  blocked  and  the  other,  the  more  com¬ 
plex  situation  involving  head-of-hollow 
flUs.  The  Department  has  evaluated  a 
number  of  alternatives  regarding  the 
amoimt  of  detail  contained  in  the  head- 
of-hollow  fill  section  of  the  regulations. 
It  believes  that  the  regulations  proposed 
are  necessary  and  appropriate  to  ensure 
that  spoils  placed  in  immined  areas  are 
constructed  to  remain  as  stable  as  the 
surrounding  natural  slopes.  The  regula¬ 
tions  contain  standards  that  are  cur¬ 
rently  complied  with  by  many  operators 
and  which  do  not  prohibit  the  ccmstruc- 
tion  of  head-of-hollow  fills  where  safe 
and  necessary.  The  Department  feels  it 
important  to  have  regulatory  authorities 
direct  operators  in  the  specifics  of  con¬ 
struction  of  fills.  To  leave  all  design  and 
construction  procedures  to  Uie  operator 
without  detailed  analysis  of  such  designs 
and  specific  approval  of  actual  construc¬ 
tion  methods  is  not  considered  adequate 
protection  of  the  environment  or  of 
society. 

Section  715.16,  Topsoil  handling,  spells 
out  requirements  for  removal,  replace¬ 
ment  and  stockpiling  of  topsoil.  The  sec¬ 
tion  recognizes  the  extreme  importance 
of  the  A-horizon  of  certain  soils  as  a  seed 
source  and  growth  medium.  Operators 
are  encouraged  to  remove  and  replace 
the  A-horizon  separately  where  it  is  thick 
enough  to  be  mechanically  separated 
from  the  underlying  horizons.  This  pro¬ 
cedure  is  practiced  with  success  at  a 
number  of  mines.  The  section  is  also  de¬ 
signed  to  allow  the  use  of  other  mate¬ 
rials  as  t(H>soil  when  the  existing  top¬ 
soil  is  of  insufficient  quantity  or  of  poorer 
quality  than  the  other  strata.  In  order 
to  show  that  the  alternative  strata  are 
acceptable,  soil  analyses,  field  trials  or 
greenhouse  data  are  required.  The  De¬ 
partment  believes  that  situations  involv¬ 
ing  areas  previously  mined  and  not  re¬ 
claimed  where  the  original  topsoil 
was  buried  would  be  adequately  handled 
under  the  alternate  strata  section  where 
material  suitable  for  plant  growth 
would  be  evaluated. 

Section  715.17,  Protection  of  the  hy¬ 
drologic  system,  incorporates  the  effluent 
limitations  promulgated  by  the  Envi¬ 
ronmental  Protection  Agency  and,  fol¬ 
lowing  tile  directives  of  the  Act,  also 
covers  the  quality  of  waters  flowing  from 
the  permit  area  after  active  mining  and 
regrading  (during  revegetation) .  The  De¬ 
partment  has  proposed  two  modifications 
to  existing  effluent  limitations  and  es¬ 
pecially  solicits  public  comment  regard¬ 
ing  tile  proposals.  The  first  modification 
is  relat^  to  coal  mines  in  the  interior 
western  United  States  and  specifies  more 
stringent  effluent  limitations  for  total 
suspended  sc^ds  which  are  generally 
equal  to  those  permit  conditions  rec¬ 
ommended  by  EPA  regional  offices  in  that 
geographic  area.  This  modification  "re- 
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gionalizes”  the  regulations  in  order  to 
control,  to  the  maximum  practical  ex¬ 
tent,  soil  erosion  in  an  area  where  soil 
is  critical  to  revegetation  success  and 
water  is  essential. 

The  second  modification  requires  that 
discharges  from  the  permit  area  caused 
by  precipitation  evmts  equal  to  or  less 
than  the  25-year,  24-hour  event  meet 
the  effluent  limitations.  Since  emphasis 
of  the  Act  is  on  the  protection  of  the 
water  resource,  the  Department  de¬ 
termined  that  its  was  necessary  to  spec¬ 
ify  a  precipitation  event  likely  to  occur 
during  mining  operations.  Other  meas¬ 
ures  of  precipitation  events  considered 
were  (1)  a  10-3^r,  24-hour  event  and 
<2)  a  24-hour  event  occuring  during  the 
life  of  the  mine.  Public  comment  regard¬ 
ing  design  criteria  is  Invited.  Such  com¬ 
ments  should,  wherever  (>ossible.  be  sup¬ 
ported  by  data  showing  size  of  precipita¬ 
tion  events,  impoundments,  and  water 
quality. 

The  regulations  stress  protection  and 
reestablishment  of  the  essential  elements 
of  the  hydrologic  balance  in  alluvial  val¬ 
ley  floors.  The  Department  believes  that 
CcHigress  was  resolved  to  protect  alluvial 
valley  floors  at  an  early  date  and,  while 
coal  exchange  provisions  are  still  under 
development,  new  operations  are  re¬ 
quired  to  t>erform  detailed  surveys  and 
provide  representative  baseline  data 
(such  data  are  presently  characterized 
in  the  paper  titled  “Subirrigated  Alluvial 
Valley  Floors”,  prepared  by  the  Environ¬ 
mental  Protection  Agency,  Region  Vin 
— Table  4.  1860  Lincoln  Street,  Denver, 
Colo.  80295)  prior  to  consideration  for 
approval  of  mining  plans  and  permits. 

Section  715.18,  Dams  constructed  of 
refuse  materials,  provides  for  control  of 
impoundments  constructed  of  refuse 
materials.  This  compliments  the  au¬ 
thority  of  the  Mining  Enforcement  and 
Safety  Administration  (MESA),  which 
has  jurisdiction  over  such  structures 
from  the  standpoint  of  employee  health 
and  safety.  The  Office  jurisdiction  will 
extend  to  the  aresis  of  puUic  safety  and 
protection  of  the  environment.  The  Con¬ 
gress  sp>ecifled  that  regulations  covering 
design,  construction,  operation,  main¬ 
tenance,  modification,  abandonment, 
and  removel  of  structures  be  promul¬ 
gated  by  the  Secretary  in  cooperation 
with  the  Chief  of  Engineers.  U.S.  Army. 
The  proposed  regulations  reflect  Initial 
coordination  between  the  three  agencies 
and  provide  minimum  design  criteria 
consistent  with  criteria  governing  simi¬ 
lar  structures  built  by  the  Corps  of  En¬ 
gineers. 

Section  715.19,  Use  of  explosives,  re¬ 
quires  that  explosives  be  used  only  in  ac¬ 
cordance  with  State  and  Federal  law  and 
regulations  promulgated  by  the  regula¬ 
tory  authority.  Technical  studies  of 
damage  to  structiuus  indicate  that  am¬ 
plitude  and  frequency  (tf  the  vibration 
level  govern  the  given  damage  evaluation 
of  structures. 

The  blasting  standards  are  based  on 
the  premise  that  the  maximum  peak 
particle  velocity  of  ground  motion  should 
not  exceed  2  Inches  per  second  at  any 
public  building,  dwelling,  or  commercial 


structure.  Although  this  criterion  is 
widely  used  by  regulatory  agencies,  tlie 
Department  recognizes  that  many  people 
advocate  a  lower  particle  velocity.  Tech¬ 
nical  data  on  a  standard  of  0.5  indies 
[>er  second  is  being  assembled  and  the 
Department  will  specifically  consider  the 
more  stringent  standard  before  final 
lules  are  promulgated.  Public  comment 
is  specifically  invited  on  this  important 
question. 

The  proposed  standards  also  provide  a 
delay  time  of  8  milliseconds  between  sub¬ 
charges  and  a  5  second  interval  between 
charge.'!.  Standard  tables  are  presented 
relating  weight  of  explosive  and  distance 
to  maximum  particle  velocity.  If  blasting 
is  done  in  accordance  with  the  standard 
tables,  it  will  be  presumed  that  the  par¬ 
ticle  velocity  criteria  are  met.  Wien 
blasting  is  not  done  in  accordance  with 
the  standard  tables,  seismograph  records 
will  be  required  cm  every  shot. 

Section  715.201  Revegetation,  provides 
two  measures  of  reclamation  success, 
both  of  which  are  “regionalized”  for 
various  climates  characterized  by  annual 
precipitation  amounts.  The  Department 
has  chosen  to  be  relatively  specific  by 
.establishing  quantitative  measures  of 
productivity  and  stabilizing  ability  of 
vegetation.  One  measure  is  an  absolute 
measure  of  vegetative  growth  on  re¬ 
claimed  lands.  The  other  is  a  measure 
of  growth  on  lands  reclaimed  to  hayland, 
pasture,  wildlife,  habitat,  or  rangeland 
relative  to  ungrazed  or  otherwise  pro¬ 
tected  areas  (“exclosures”)  in  the  sur¬ 
rounding  lands.  A  number  of  experts 
assisted  with  the  development  of  the  two 
tables  and  the  Department  believes  the 
requirements  are  reasonable.  Any  ad¬ 
ditional  measurements  or  observations 
supporting  or  affecting  these  standards 
are  solicited. 

Special  Performance  Standards 

Part  716  provides  environmental  pro¬ 
tection  performance  standards  applying 
to  s(>ecial  coal  mining  situations  includ¬ 
ing  mining  on  steep  slopes,  mountain- 
top  removal,  speciid  bituminous  coal 
mines,  anthracite  coal  mines,  coal  mines 
located  in  Alaska,  m’ime  farmland,  and 
underground  mining  for  coal.  It  should 
be  made  clear  that  no  coal  operation, 
otlier  than  those  anthracite  operations  to 
which  §  716.5  applies,  may  rely  entirely 
on  the  guidance  ^ven  in  the  i^iroial  Per¬ 
formance  Standards  to  regulate  the  en¬ 
tire  coal  mining  and  reclamation  opera¬ 
tions.  Rather,  operations  will  be  guided 
by  a  combination  of  these  ^>ecial  and 
the  general  performance  standards. 

Section  716.2,  Steep-slope  mining, 
closely  resembles  the  Act  (Sectiwi  515 
(d)). 

Section  716.3,  Mountaintop  removal, 
treats'  the  bacUilling  and  grading  re¬ 
quirements  of  mountaintop  removal 
activities.  The  Department  is  proposing 
to  specify  maximum  slopes  of  regraded 
land  on  the  mined  mountaintop  in  a 
manner  that  allows  retention  of  tiie 
maximum  amount  of  spoil  on  that  area 
compatible  with  long^rm  stability, 
water  quality  and  use  of  the  land. 

Secticm  716.4,  Special  bituminous  coal 
mines,  implements  the  special  exemp¬ 


tion  provided  by  Congress  in  section  527 
of  the  Act.  The  Department  is  not  aware 
of  any  special  bituminous  coal  mines  that 
meet  the  criteria  of  the  Act  other  than 
those  located  in  Wy(Hning.  It  has,  in 
consultation  with  that  Eltate,  adopted  the 
portions  of  Wyoming’s  regulatlcms  per¬ 
taining  to  the  backfilling  and  grading  of 
such  mine  pits. 

Section  716.5,  Anthracite  coal  mines, 
implements  the  special  provisions  for 
anthracite  coal  mines  authorized  by  Con¬ 
gress  in  section  529  of  the  Act. 

Section  716.6,  Coal  mines  in  Alaska, 
implements  the  authority  of  the  Secre¬ 
tary  to  suspend  performance  standards 
(rf  Part  715  tor  Alaska  mining  in  section 
708  of  the  Act. 

SecticMi  716.7,  Prime  farmland,  pro¬ 
poses  standards  of  performance  for  coal 
mining  operations  conducted  on  land 
that  Is  considered  prime  farmland.  Such 
farmlands  must  meet  criteria  prescribed 
by  the  Secretary  of  Agriculture. 

On  the  basis  the  legislative  history 
and  the  intent  of  the  Act,  the  Depart¬ 
ment  proposes  to  issue  prime  farmland 
performsmce  standards  as  a  part  of  the 
initial  program  to  apply  to  any  permit 
issued  on  or  after  August  3,  1977.  The 
basis  for  this  decision  is  section  510(d) 
(1)  of  the  Act  which  states  that  prime 
farmland  provisions  shall  “apply  to  all 
permits  issued  after  the  date  of  enact¬ 
ment  of  this  Act."  In  addition,  the  con¬ 
ferees  agreed  that  the  protection  for 
prime  farmland  should  apply  to  all  per¬ 
mits  Issued  after  enactment  and  ex¬ 
pected  the  Secretary  to  issue  regulations 
to  implement  the  prime  farmland  provi¬ 
sions  as  soon  as  possible  (July  12,  1977, 
(Tongressicmal  Record,  H6968). 

The  prime  farmland  iH-ovisions  do  not 
apply  to  land  that  has  been  used  for  the 
production  of  cultivated  crops  for  less 
than  5  years  out  of  the  20  years  preced¬ 
ing  the  date  of  the  permit  applicatiim. 
The  20  year  requirement  is  based  upon 
farm  real  estate  financing.  Such  financ¬ 
ing  is  predicated  on  the  ability  of  the 
farmer  receiving  a  loan  to  repay  the  loan 
over  a  period  of  time. 

Section  716.8,  Surface  effects  of  under¬ 
ground  mines,  contains  performance 
standards  for  the  surface  effects  of 
underground  mining.  It  references  the 
performance  standsu-ds  in  Part  715 
that  apply  to  underground  coal  min¬ 
ing  operations.  The  Department  in¬ 
tends  to  have  the  standards  of  Part 
715  apply  to  surface  impacts  of 
underground  mining  such  as  access 
and  haul  roads,  repair  areas,  stor¬ 
age  areas,  processing  areas,  shipping 
areas,  and  areas  on  which  structures, 
facilities,  or  materials  are  sited.  Activi¬ 
ties  associated  with  underground  cosd 
mining  are  to  be  governed  by  those  par¬ 
ticular  performance  standards  of  Part 
715  reference  in  §  716.8  in  a  manner 
which  recognizes  the  distinct  differences 
between  surface  and  undergroimd 
mining. 

The  Department  tried  the  alternative 
of  repeating  those  sections  of  Part  715 
now  referenced  in  §  716.8  but  found  the 
resulting  material  to  add  imnecessarily 
to  the  length  of  the  regulations.  The 
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Department  will  consider  all  recommen¬ 
dations  regardlnc  mftr-haniwM  to  Insure 
that  underground  coal  sshilnc  opera¬ 
tions  meet  the  appropriate  standards 
while  keeping  the  relations  concise 
and  understandable. 

ADOPTIOH  or  STATE  STANDARDS 

Part  717  carries  out  the  Intention  of 
sections  201  and  501,  of  the  Act  to  allow 
for  the  future  adoption  of  State  perform¬ 
ance  standards  that  are  more  stringent 
than  the  Federal  standards.  Each  State 
may  request  the  Secretary  to  review  Its 
standards  In  ftlation  to  the  Federal 
standards  to  determine  which  is  more 
stringoit  and  whether  the  State's  stand¬ 
ards  may  be  adopted  by  the  Secretary. 

DRAFTING  INFORMATION 

The  principal  authors  of  the  proposed 
regulations  In  Parts  715  and  716  and  717 
are  George  Davis  and  John  Hardaway, 
Environmental  Protection  Agency, 
under  the  general  supervision  of  Paul 
Reeves,  Office  of  Surface  Mining  Task 
Force,  and  Jack  Martin,  Office  of  the 
Solicitor,  Department  of  the  Interior. 

Stats  Enforcement  Activities 

The  proposed  regulations  In  Part  720 
reflect  the  expectation  of  Congress  that 
the  States  will  enforce  the  federal  per¬ 
formance  standards  during  the  initial 
period  and  will  issue  permits  based  on 
these  standards.  The  regulations  contain 
mandatory  reporting  requirements  as  re¬ 
quired  by  the  Act.  Each  State  must  sup¬ 
ply  the  Office  with  copies  of  State  per¬ 
mits  issued  on  or  after  February  4,  1978, 
and  with  copies  of  their  inspection  re¬ 
ports  relating  to  the  federal  initial  per- 
formsince  standards.  Where  States  have 
divided  regulation  of  blasting  from  water 
quality  inspectiims  and  other  surface 
mining  inspectkms,  reports  relating  to 
each  area  of  the  initial  performance 
standards  will  be  required. 

FEDERAL  INSPECTION 

The  proposed  regulations  provide  in 
Part  721  for  Federal  inspections  on  the 
basis  of  at  least  two  consecutive  state 
inspection  reports  indicating  a  viola- 
tlcm,  or  from  information  provided  by 
any  person  which  gives  rise  to  a  reason- 
aiAe  belief  that  a  violation  had  or  was 
occurring,  or  cm  a  random  basis.  Since 
the  Act  contemplates  active  citizen  in- 
vcriivement  in  the  r^jorting  of  violations 
to  the  regulatory  authorities,  the  Office 
is  required  to  inspect  if  it  receives  in¬ 
formation  and  has  a  reascmable  belief 
that  a  violati(m  is  or  may  have  occiured. 

The  proposed  regulations  further 
specify  that  Federal  enforcement  ac¬ 
tions  may  not  be  nullified  simply  because 
it  was  later  determined  that  there  was  in¬ 
sufficient  information  to  create  a  reason¬ 
able  belief.  Such  a  provision  is  deemed 
necessary  to  avoid  the  incmgruous  re¬ 
sult  of  invalidating  enforcement  actions 
because  subtle,  delicate  judgments 
concerning  the  quality  and  quantity  of 
information  received.  The  proposed  reg¬ 
ulations  are  believed  to  be  in  accord 
with  the  Congressional  mandate  to  have 
Federal  inspections  in  response  to  any 


reasonable  evidence  of  a  violation  to 
help  achieve  maximum  compliance  with 
the  Initial  standards. 

The  concept  of  “significant,  imminttit 
environmental  harm  to  land,  air  or  wa¬ 
ter  resources"  is  approached  in  the  pro¬ 
posed  regulations  by  flrst  defining  envi¬ 
ronmental  harm,  then  defining  an  immi¬ 
nent  environmental  harm  and  wnmiiy 
dealing  with  the  concept  of  “signlflcani" 
as  it  relates  to  environmental  harm.  An 
environmental  harm  is  defined  in  the  pro¬ 
posed  regulations  as  any  adverse  impact 
on  land,  air  or  water  resources,  includ¬ 
ing  plant  and  animal  life.  An  environ¬ 
mental  harm  is  ccMisidered  “imminent" 
if  the  harm  can  reasonably  be  expected 
to  cause  such  harm  if  the  condition  ot 
practice  is  not  abated  within  a  reason¬ 
able  time.  Such  definition  of  imminent 
is  consonant  with  the  concept  of  immi¬ 
nent  danger  which  is  defined  in  the  Act. 
As  in  the  case  of  imminent  danger,  a 
finding  erf  imminent  envirmunental 
harm  must  take  into  account  the  time 
it  will  reascmably  take  to  abate  the 
condition  or  practice  and  whether  the 
significant  environmental  harm  may 
reasonably  be  expected  to  occur  during 
that  time.  If  so,  then  a  cessation  order 
under  section  521(a)(2)  of  the  Act 
would  be  appropriate. 

An  envircounental  harm  may  be  “sig¬ 
nificant”  even  if  not  irreparable  so  Icmg 
as  it  is  iqipreciable  and  not  readily  r^ 
arable.  Such  a  concept  takes  into  ac¬ 
count  situations  where  measurable  dam¬ 
age  to  the  environment  can  reasonably 
be  expected  to  occur  but  which  cannot 
be  repaired  without  difficulty. 

The  proposed  regulations  also  deal 
with  procediues  tor  revoking  or  sus- 
pendli^  a  permit  when  it  is  determined 
that  a  pattern  of  violations  exists  or 
existed  if  those  violaticms  were  either 
caused  by  the  unwarranted  failure  of 
the  permittee  to  comply  with  the  Act, 
regulatkms  or  permit,  or  were  willfully 
caused. 

In  sedcing  a  regulatory  scheme  for 
determining  when  an  operator  has  a 
pattern  of  violations,  the  option  was  con¬ 
sidered  of  having  an  automatic  finding 
of  a  pattern  after  a  certain  number  of 
the  same  or  related  types  of  violations 
had  occiured  regardless  of  the  circum¬ 
stances.  This  would  clearly  define  for  all 
parties  the  exact  conduct  which  would 
occasion  the  suspension  or  revocation  of 
a  permit.  Such  a  scheme,  however,  was 
considered  inappropriate  because  of  the 
lack  of  flexibility  and  latitude  in  its  ap- 
pheation.  It  was  considered  more  desir¬ 
able  to  base  the  issuance  of  show  cause 
orders  upon  a  consideration  of  the  cir¬ 
cumstances  surrounding  the  alleged 
pattern. 

The  regulations  provide  that  a  pattern 
exists  if  the  c^Jcrator  violates  unrelated 
provisions  of  the  Act  more  than  50% 
above  the  national  norm.  The  national 
norm  will  be  determined  by  the  Office  as 
the  enforcement  data  is  obtained  dur¬ 
ing  the  initial  regulatory  progrsun. 

CIVIL  PENALTIES 

Four  statutory  criteria  are  cemsidered: 
History  of  previous  vlolatkms  at  the  peu:- 
ticular  mine;  seriousness;  neg^enoe; 
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and  demonstrated  good  faith  in  achiev¬ 
ing  rapid  abatement  after  notification  of 
the  violation.  Hie  Office  must  notify  the 
person  to  be  assessed  of  the  amount  of 
the  proposed  assessment  within  30  days 
of  the  issuance  of  the  notice  of  viola¬ 
tion  or  cessation  order.  The  person  to 
be  assessed  has  a  right  to  administra¬ 
tive  review  and  appeal  to  the  courts. 

The  Office  contidered  various  methods 
for  governing  the  determination  of 
whether  to  assess  a  penalty.  First,  the 
Ofilce  considered  adopting  no  regulations 
governing  civil  penalty  assessments  and 
considering  each  order  and  notice  on 
a  case-by-case  basis  using  only  the  lan¬ 
guage  of  section  518  of  the  Act  to  guide 
the  determination  of  an  assessment.  The 
Department  believes  such  an  approach 
would  be  inefficient  tai  dealing  with  a 
substantial  volume  of  notices  and  orders, 
would  provide  minimum  guidance  to  the 
mining  industry,  the  States  and  the  pub¬ 
lic  about  the  calculations  of  civil  penal¬ 
ties  and  might  reduce  uniformity. 

Second,  the  Office  considered  using  a 
test  of  seriousness  for  the  determination 
of  whether  to  assess  a  penalty  and  using 
a  schedule  of  proposed  assessments  with 
six  levels.  Such  an  approach  may  limit 
flexibility  in  determiiUng  which  viola¬ 
tions  are  assessed  and  may  be  less  sensi¬ 
tive  than  the  proposed  point  system  in 
weighing  and  balancing  the  four  statu¬ 
tory  criteria. 

Third,  the  Office  considered  the  pres¬ 
ent  proposal  in  various  forms  in  which  a 
point  system  is  used  both  to  make  the 
determination  of  whether  to  assess  and 
how  much  to  assess. 

This  proposed  system  contains  a 
threshold  number  above  which  penalties 
will  be  set.  The  Department  believes 
that  the  proposed  system  provides  rea- 
s<Hiable  specificity  without  eliminating 
flexibility  to  adjust  the  number  and 
characteristics  of  violations  for  which 
civil  penalties  are  assessed.  The  I^part- 
ment  is  still  considering  each  of  the 
above  alternatives  and  solicits  comments 
regarding  the  system  which  should  be 
adopted. 

The  proposed  regulations  provide  for 
mandatory  assessment  for  each  day  a 
cessation  c»der  is  unabated  if  the  ces¬ 
sation  order  was  issued  for  failure  to 
timely  abate  a  prior  notice  of  violation. 
Other  multiple  day  assessments  are 
discretionary  except  all  continuing  vio¬ 
lations  that  are  assigned  more  than  70 
points  must  be  assessed  separtely  for 
at  least  two  days. 

The  present  proposal  ^ords  the  per¬ 
son  against  whom  an  assessment  is  pro¬ 
posed  the  opportunity  for  a  conference 
with  a  representative  of  the  Office  to 
discuss  the  facts  and  circumstances 
surroimding  the  violation  and  the  pro¬ 
posed  penalty  assessment.  The  proposed 
penalty  may  be  adjusted  for  errors  of 
fact  and  law  but  issues  of  collectibility 
and  conflicting  evidence  cannot  be  re¬ 
solved  by  the  conference  officer.  Any  ad¬ 
justments  proposed  by  the  conference 
officer  must  be  diKum^ted  in  the  rec¬ 
ord  and  are  subject  to  management  re¬ 
view.  All  conferences  are  open  to  the 
public. 
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In  arriving  at  the  proposed  regula¬ 
tions,  the  Office  considered  not  provid¬ 
ing  for  a  conference  but  merely  allow¬ 
ing  for  the  submission  of  written  In¬ 
formation.  This  pr(H>osal  would  be  less 
effective  in  achieving  early  and  efficient 
adjustments  of  mistaken  assessment. 

DRAFTING  INFORMATION 

The  principal  authors  of  the  proF>osed 
regulaticms  in  Parts  720,  721,  722  and 
723  are:  Richard  Hall,  Office  of  Surface 
Mining  Task  Force,  Marcus  McOraw, 
Office  of  the  Solicitor,  and  Nell  Strauss, 
Office  of  Hearings  and  Appeals.  Depart¬ 
ment  of  the  Interior. 

REIMBURSEMENT  TO  STATES 

The  Act  places  primary  responsibility 
for  enforcement  of  the  initial  regula¬ 
tions  on  the  States.  Initial  performance 
standards  must  be  applied  to  new  op¬ 
erations  for  which  a  permit  is  issued  on 
or  after  six  months  from  enactment 
and  to  existing  operations  nine  months 
after  enactment.  As  a  consequence. 
States  will  need  to  incorporate  the  per¬ 
formance  standards  into  all  new  permits 
issued  on  and  after  February  4,  1978. 
Existing  permits  will  need  to  be  revised 
or  modified  effective  May  4,  1978.  En¬ 
forcement  of  the  initial  standards  will 
then  be  included  as  part  of  the  States' 
ongoing  inspection  and  enforcement 
program.  A  Federal  enforcement  pro¬ 
gram  will  provide  oversight  and  backup 
to  the  State  programs.  This  State-Feder¬ 
al  enforcement  program  will  continue 
until  a  permanent  State  regulatory  pro¬ 
gram  is  approved  by  the  Secretary  and 
implement^  by  the  State,  or  irntil  June 
4,  1980,  whichever  occurs  first. 

PROGRAM  DEVELOPMENT  GRANTS 

The  Act  authorizes  the  Secretary  to 
make  annual  grants  for  the  development, 
administration,  and  enforcement  of 
State  regulatory  programs.  Program  de¬ 
velopment  grants  are  awarded  independ¬ 
ently  of  the  administration  and  enforce¬ 
ment  grants.  However,  the  development , 
of  an  approved  State  regulatory  pro¬ 
gram,  with  or  without  Federal  assistance, 
is  a  necessary  prerequisite  for  adminis¬ 
tration  and  enforcement  grants.  Devel¬ 
opment  grants  may  be  made  to  assist 
each  State  in  the  development  of  those 
components  of  a  State  regulatory  pro¬ 
gram  acceptable  to  the  Secretary.  Ad¬ 
ministration  and  enforcement  grants  will 
be  available  to  assist  the  States  in  carry¬ 
ing  out  the  functions  nece.ssary  to  main¬ 
tain  an  approved  State  program. 

DRAFTING  INFORMATION 

The  principal  author  of  the  proposed 
regulations  in  Parts  725  and  740  is:  Carl 
Close.  Office  of  Surface  Mining  Task 
Force,  Department  of  the  Interior. 

Small  Operator  Assistance  Program 

Part  795  of  the  proposed  regulations 
establishes  procedures  for  providing  as¬ 
sistance  to  eligible  small  operators  to  ob¬ 
tain  data  which  wUl  be  required  for  per¬ 
mit  applications  under  permanent  pro¬ 
gram  resrulatlons.  The  proposed  proce¬ 
dures  are  published  at  this  time  since 
tt  is  assumed  that  assistance  must  start, 


In  some  cases,  a  full  year  before  the  per¬ 
mit  application  is  filed.  Under  the  pro¬ 
posed  regulations,  assistance  may  be 
started  up  to  6  months  befcH^e  the  State 
submits  a  proposed  regulatory  program 
for  the  Secretary  to  approve. 

The  procedures  are  designed  to  require 
the  opWator  to  establish  eligibility  for 
assistance,  including  a  showing  that  his 
production  and  production  which  can  be 
attributed  to  him  will  be  less  than  100,- 
000  tons  per  year.  The  assistance  avail¬ 
able  includes  laboratory  services  to  de¬ 
termine  the  probable  hydrologic  conse- 
quencies  and  to  prepare  a  statement  of 
the  results  of  test  borings  or  core  sam¬ 
ple  analysis.  Assistance  does  not  Include 
the  cost  for  actual  core  or  test  borings. 

The  proiX)sed  regulations  provide  for 
development  of  a  national  list  of  quali¬ 
fied  laboratories  to  provide  authorized 
assistance.  State  regulatory  authorities 
could  designate,  under  approved  State 
programs,  additional  laboratories.  Com¬ 
ments  on  this  process  and  the  (H>tion  of 
designating  laboratories  on  a  case-by¬ 
case  basis  are  solicited. 

DRAFTING  INFORMATION 

The  principal  author  of  the  proposed 
regulations  in  Part  795  is:  Donald  Willen, 
Office  of  Surface  Mining  Task  Force,  De¬ 
partment  of  the  Interior. 

The  regulations  in  Part  830  make  it 
possible  for  employees  to  freely  cooperate 
in  the  administration  and  enforcement 
of  the  Act,  and  discourage  persons  from 
discriminating  against  them  for  doing 
so.  Section  703  of  the  Act  pr<^lblt8  per¬ 
sons  from  discriminating  against  or  dis¬ 
charging  employees  or  representatives 
of  employees  because  the  employee  or 
representative  exercised  their  statutory 
rights  under  the  Act  Statut<H7  rights  of 
employees  under  the  Act  include  but  are 
not  limited  to  the  right  to  file  a  proceed¬ 
ing  und^-  the  Act,  the  right  to  institute 
or  cause  to  be  instituted  a  proceeding 
under  the  Act  and  the  right  to  testify 
in  any  proceeding  resulting  from  the  ad¬ 
ministration  or  enforcement  of  the  pro¬ 
visions  of  the  Act. 

Regulations  provide  for  an  informal 
conference  with  the  perscm  making  the 
complaint,  the  alleged  discriminating  of¬ 
ficial  and  the  Regional  DirectcM*.  upon 
conclusion  of  an  investigaticm  by  the  Of¬ 
fice.  The  intent  of  the  conference  is  to 
attempt  to  resolve  problems  Informally 
without  going  to  formal  administrative 
proceedings. 

There  are  two  important  reasons  why 
the  Informal  Conference  was  provided. 
First,  it  will  save  all  parties  time  and 
money.  Second,  it  permits  conciliation 
efforts  to  take  place  in  a  less  formal 
atmosphere  with  all  parties  participating 
voluntarily  in  a  good  faith  effort  to  re¬ 
solve  the  complaint.  The  resolutiim  ar¬ 
rived  at  would  be  a  concensus  rather 
than  an  imposed  resolutimi. 

The  regulations  also  commit  the  Office 
to  file  a  proceeding  cm  b^alf  of  an  em¬ 
ployee  when  an  investigation  indicates 
the  complaint  has  reasmiable  cause. 
^This  provision  was  placed  in  the  regula¬ 
tions  to  assure  that  non-uniim  as  w^ 
as  union  emidoyees  would  receive  the 
maximum  protection  under  the  Act, 


even  when  the  employee  might  not  be 
able  to  obtain  the  legal  counsel  neces¬ 
sary  to  institute  a  proceeding. 

Regulations  that  would  require  the 
employee  to  file  his  own  proceedings 
or  that  would  require  the  Office  to  par¬ 
ticipate  only  as  a  friend  of  the  court 
were  rejected  as  not  fulfilling  the  intent 
of  the  Act. 

Drafting  Regulation 

The  principal  author  of  the  proposed 
regulations  in  Part  830  is:  Jesse  Jackson, 
Office  of  Surface  Mining  Task  Force,  De¬ 
partment  of  the  Interior.* 

Interested  persons  may  submit  written 
comments  on  the  proposed  regulations  to 
the  Directs,  Office  ot  Surface  Mining 
Reclamatimi  and  EnfcM-cement.  Depart¬ 
ment  ot  the  Interior,  Washington,  D.C. 
20240,  no  later  than  October  7,  1977. 

Note. — The  Department  of  the  Interior 
has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring  prep¬ 
aration  of  an  Economic  Impact  Statement 
under  Executive  Order  11821  and  OMB  Cir¬ 
cular  A-107. 

Dated:  September  2, 1977, 9:00  a.m. 

Leo  M.  Krulitz, 
Acting  Secretary  of  the  Interior. 

It  is  proposed  to  add  Parts  700,  710, 
715,  716,  717,  720,  721,  722,  723,  740,  795, 
and  830  to  Title  30,  Chapter  VII  to  read 
as  follows: 

PART  700— GENERAL 

Sec. 

700.1  Scope. 

700.2  Objectives. 

700.3  Authority. 

700A  Responsibilities  under  the  Act. 

700.5  Definitions. 

700.1 1  Applicability. 

700.12  Petitions  to  Initiate  rulemaking. 

700.13  Prior  notice  of  citizen  suits. 

700.14  Requests  for  records. 

AuTHoaiTY:  Secs.  201  and  601,  Pub.  L.  95- 
87,  91  Stat.  445  (30  UB.C.  1201) . 

§  700.1  Scope. 

(a)  This  chapter  sets  forth  the  rules 
and  procedures  through  which  the  Secre¬ 
tary  of  the  Interior  will  implement  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (Pub.  L.  95-87) .  The  Act  re¬ 
quires  the  Secretary  to  establish  proce¬ 
dures  for  development  and  approval  of 
programs  for  the  regulaticm  of  surface 
coal  mining  and  surface  effects  of  under¬ 
ground  jcoal  mining  in  each  State.  The 
Act  also  requires  the  Secretary  to  estab¬ 
lish  an  initial  regulatory  program  which 
applies  limited  environmental  perform¬ 
ance  standards  to  State,  Federal,  Indian, 
and  private  lands  until  the  implementa¬ 
tion  of  a  permanent  regulatory  program. 

(b)  Regulations  authorized  under  the 
Act  and  contained  in  this  chapter  in¬ 
clude  but  are  not  limited  to — 

(1)  Environmental  performance 
standards  for  surface  coal  mining  and 
reclamation  operations  during  the  initial 
and  permanent  regulatory  programs; 

(2)  Inspecticm  and  enforcement  pro¬ 
cedures  during  the  initial  and  perma¬ 
nent  regulatory  programs,  including  the 
assessment  of  civil  penalties; 
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(3)  Assistance  to  small  operators  In 
meeting  permit  aM>llcatloii  requirements 
of  the  permanent  regulatory  programs; 

(4)  Requirements  and  approval  pro¬ 
cedures  for  State  programs; 

(5)  Requirements  for  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands; 

(6)  Procedures  for  State  and  Federal 
designation  of  areas  unsuitable  for  sur¬ 
face  coal  mining  operations  and  lands 
unsuitable  for  non-coal  mining; 

(7)  Conflict  of  interest  standards  for 
State  and  Federal  employees; 

(8)  Requirements  and  procedures  for 
approval  of  State  mining  permits  dur- 
1^  the  permanent  regulatory  program; 

(9)  Requirements  fcH:  posting,  release, 
and  forfeiture  of  performance  bonds; 

(10)  Standards  prdtiibiting  discrim¬ 
ination  against  employees  for  reporting 
violations  of  the  Act  and  regulatimis; 

(11)  Procedures  for  administering  the 
Abandoned  Mine  Reclamation  Fimd,  In¬ 
cluding  approval  of  State  plans  and  pro¬ 
grams,  procedures  for  implementing 
Federal  programs;  and 

(12)  Procedure  for  grants  for  State 
mining  and  mineral  research  institutes. 

§  700.2  Objectives. 

The  objectives  of  the  regulations  are 
to— 

(a)  Establish  a  naticmwlde  regulatory 
program  to  protect  society  and  the  en¬ 
vironment  from  adverse  effects  of  sur¬ 
face  coal  mining  and  stirface  impacts  of 
underground  coal  mining. 

(b)  Establish  environmental,  enforce¬ 
ment  and  administrative  standards  for 
regulatory  programs; 

(c)  Create  a  inrogram  for  the  reclama¬ 
tion  of  previously  mined  and  inade¬ 
quately  reclaimed  lands;  and 

(d)  Establish  procedures  fcM:  public 
review  ot  the  administrative  and  oi- 
forcement  programs  throuidi  access  to 
data,  hearings,  inspections,  and  standing 
to  sue  for  damages  for  non-cc»npllance 
with  the  Act. 

§  700.3  Authority. 

(a)  The  Secretary  is  authorized  to 
administer  the  programs  required  by 
the  Act,  except — 

(1)  Provisions  of  the  Act  authorizing 
the  Secretary  of  Agriculture  to  estab¬ 
lish  programs  for  the  reclamation  of 
rural  lands,  identification  of  prime  agri¬ 
cultural  lands  and  other  responsibilities 
described  in  the  Act.  Regulations  prom¬ 
ulgated  by  the  Secretary  of  Agriculture 


S  700.4  RcBponsibilities  under  the  Act. 

(a)  The  Director  ot  the  Office  of  Sur¬ 
face  Mining  Reclamation  and  Enforce¬ 
ment,  imder  the  general  direction  of  the 
Assistant  Secretary,  Energy  and  Min¬ 
erals.  Is  responsible  for  exercising  the 
authority  of  the  Secretary  except  for — 

(1)  Initial  approval  or  disapproval  of 
State  regulatory  programs  under  section 
503  of  the  Act;  and 

(2)  Designation  of  Federal  lands  as 
unsuitable  for  mining  under  sections  522 
and  601  of  the  Act. 

(b)  The  States  are  responsible  for  the 
regulation  of  surface  coed  mining  and 
reclamation  operations  and  the  recla¬ 
mation  of  abandoned  mine  binds  in  ac¬ 
cordance  with  procedures  in  this  chap¬ 
ter. 

(c)  The  Secretary  may  delegate  to  a 
State  certain  authority  for  regulathrg 
coal  mining  on  Federal  lands  through  a 
cooperative  agreement. 

§  700.5  Dellnitions. 

As  used  throughout  the  regulations 
of  this  chapter,  except  where  otherwise 
indicated — 

Act  means  the  Surface  Mining  Con¬ 
trol  and  Reclamaticxi  Act  of  1977,  (Pub. 
L.  95-87). 

Auffer  mining  means  a  method  of  min¬ 
ing  coal  at  a  cliff  or  hlghwall  by  drilling 
holes  laterally  into  an  exposed  coal  seam 
from  the  hlghwall  and  transposing  the 
coal  along  an  atiger  bit  to  the  surface. 

Coal  means  combustible  carbonaceous 
rock,  classified  as  anthracite,  bitumi¬ 
nous,  subbitumlnous,  or  lignite  by 
A.S.TM.  designation  0-388-66. 

Director  means  the  Director,  Office  of 
Surface  Mining  Reclamation  and  En¬ 
forcement  or  his  representative. 

Federal  lands  means  any  land,  includ¬ 
ing  mineral  interests,  owned  by  the 
United  States  without  regard  to  how  the 
United  States  acquired  ownership  of  the 
land  and  without  regard  to  the  agency 
having  responsibility  for  management 
thereof,  except  Indian  lands;  Provided, 
That  for  the  purposes  of  this  Act  lands 
or  mineral  interests  east  of  the  one  hun¬ 
dredth  meridian  west  Icmgltude  owned 
by  the  United  States  and  entrusted  to  or 
managed  by  the  Tennessee  VaUey  Au¬ 
thority  shall  not  be  subject  to  sections 
714  (Surface  Owner  Protection)  and  715 
(Federal  Lessee  Protection)  of  the  Act. 

Federal  lands  program  means  a  pro¬ 
gram  established  by  the  Secretary  pur¬ 
suant  to  section  523  of  the  Act  to  regu¬ 
late  surface  coal  mining  and  reclama- 


are  in  Title  7  of  the  Code  of  Federal^  tion  operations  on  Federal  lands. 


Regulaticms. 

(2)  Other  provisions  of  the  Act  for 
which  responsibility  Is  specifically  as¬ 
signed  to  other  Federal  agencies  includ¬ 
ing  the  Environmental  Protection 
Agency.  Corps  of  Engineers,  Coimcil  on 
Environmental  Quality,  and  the  ^ergy 
Research  and  Development  Administra¬ 
tion. 

(3)  Authority  retained  by  the  States 
to  enforce  State  laws  or  zegulatiODB 
which  are  not  inconslstait  with  the  Act 
or  these  regulations. 


Federal  program  means  a  program  es¬ 
tablished  by  the  Secretary  pursuant  to 
section  504  of  the  Act  to  regxilate  surface 
coal  miiUng  and  reclamatkm  operatiems 
cm  lands  within  a  State  in  accordance 
with  the  requirements  at.  the  Act. 

Fund  means  the  Abandoned  Mine  Rec- 
lamaticm  Fund  established  pursuant  to 
section  401  of  the  Act. 

Imminent  danger  to  the  health  and 
safety  of  the  public  means  the  existence 
of  any  conditions  or  practice,  or  any  vio¬ 
lation  of  a  permit  or  other  requirement 


of  the  Act  in  a  surface  coal  mining  and 
reclamation  operation,  which  condition, 
practice,  or  violation  could  reasonably 
be  expected  to  cause  substantial  physi¬ 
cal  harm  to  persons  outside  the  permit 
area  before  such  conditions,  practice,  or 
violation  can  be  abated.  A  reasonable 
expectation  of  death  or  serious  injury 
before  abatement  exists  if  a  rational  per¬ 
son.  subjected  to  the  same  conditions  or 
iMactices  giving  rise  to  the  peril,  would 
not  expose  himself  to  the  danger  during 
the  time  necessary  for  abatement. 

Indian  lands  means  all  lands,  includ¬ 
ing  mineral  Interests,  within  the  exterior 
boundaries  of  any  Federal  Indian  reser- 
vatlcm,  notwithstanding  the  issuance  of  - 
any  patent,  and  including  rights-of-way. 
and  all  lands  Including  mineral  interests 
held  In  trust  for  or  supervised  by  an 
Indian  tribe. 

Indian  tribe,  means  any  Indian  tribe, 
band,  group,  or  community  ha^g  a 
governing  body  recognized  by  the  Secre¬ 
tary. 

Office  means  the  Office  of  Surface  Min¬ 
ing  Reclamati(xi  and  Enforcement  es¬ 
tablished  imder  Title  n  of  the  Act. 

Operator  means  any  person,  partner¬ 
ship  or  corporation  engaged  In  coal  min¬ 
ing  who  removes  or  intends  to  remove 
more  than  250  tons  of  coal  from  the 
earth  by  coal  mining  within  12  cwisecu- 
tive  calendar  months  in  any  one  loca¬ 
tion. 

Permit,  except  as  used  in  references 
to  permits  during  the  initial  regulatory 
program,  means  a  permit  to  conduct 
surface  coal  mining  and  reclamation  op¬ 
erations  issued  by  the  State  regulatory 
authority  pursuant  to  a  State  program 
or  by  the  Secretary  pursuant  to  a  Fed¬ 
eral  program.  During  the  Initial  regula¬ 
tory  program,  permit  means  a  permit  to 
conduct  surface  coal  mining  and  recla¬ 
mation  operations  issued  by  a  State  un¬ 
der  State  law.  During  the  Initial  regu¬ 
latory  program,  permit  also  means  a 
mining  plan  approved  pursuant  to  Part 
211  of  this  Title  held  by  a  lessee  of  Fed¬ 
eral  lands  dining  the  initial  program. 

Person,  means  an  individual,  partner¬ 
ship.  association,  society,  joint  stock 
company,  firm,  company,  corporation,  or 
other  business  organization. 

Regulatory  authority  means  the  State 
regulatory  authority  where  the  State  is 
administering  the  Act  under  an  approved 
State  program  or  the  Secretary  where 
the  Secretary  Is  administering  the  Act. 

Secretary  means  the  Secretary  of  the 
Interior  or  his  representative. 

Significant,  imminent  environmental 
harm  to  land,  air,  or  water  resources  Is 
determined  as  follows: 

(a)  An  environmental  harm  is  any 
adverse  impact  on  land,  air,  or  water 
resources,  including  plant  and  animal 
life. 

(b)  An  environmental  harm  Is  immi¬ 
nent  if  a  condition  or  practice  exists 
which  Is  causing  or  may  reasonably  be 
expected  to  cause  such  environmental 
harm  If  the  cemdition  or  practice  is  not 
abated  within  a  reasonable  time. 
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(c)  An  environmental  harm  may  be 
•Igulflcant  even  If  It  Is  reparable.  An 
envlronmoital  harm  Is  significant  If  that 
harm  is  appreciable  and  not  readily  re¬ 
parable. 

State  lands  means  all  lands  Including 
private  lands  within  a  State  except  Fed¬ 
eral  or  Indian  lands. 

State  program  means  a  program  es¬ 
tablished  by  a  State  pursuant  to  section 
503  to  regulate  surface  coal  mining  and 
reclamatlcm  operations  on  lands  within 
such  State  in  accord  with  the  require¬ 
ments  of  the  Act  and  regulations  issued 
by  the  Secretary  imder  the  Act. 

State  regulatory  authority  means  the 
department  or  agency  in  each  State 
w'hich  has  primary  responsibility  at  the 
State  level  for  administering  the  Act  un¬ 
der  both  the  initial  and  permanent  regu¬ 
latory  programs. 

Surface  Coal  Mining  Operations 
means:  (a)  Activities  conducted  on  the 
surface  of  lands  In  connection  with  a 
surface  coal  mine  or  subject  to  the  re¬ 
quirements  of  section  516  surface  (H>era- 
tions  and  surface  impacts  incident  to  an 
underground  coal  mlite,  the  products  of 
which  enter  commerce  or  the  operations 
of  which  directly  or  indirectly  siffect 
interstate  commerce.  Such  activities  In¬ 
clude  excavation  for  the  purpose  of  ob¬ 
taining  coal  including  such  common 
methods  as  contour,  strip,  auger,  moun- 
taintop  removal,  box  cut,  open  pit,  and 
area  mining,  the  uses  of  explosives  and 
blasting,  and  in  situ  distillation  or  retort¬ 
ing,  leaching  or  other  chemical  or  physi¬ 
cal  processing,  and  the  cleaning,  con¬ 
centrating,  or  other  processing  or  prep¬ 
aration,  loading  of  coal  for  interstate 
commerce  at  or  near  the  mine  site:  Pro¬ 
vided,  however,  that  such  activities  do 
not  include  the  extraction  of  coal  inci¬ 
dental  to  the  extraction  of  other  min¬ 
erals  where  coal  does  not  exceed  16% 
percentum  of  the  tonnage  of  minerals 
removed  for  purposes  of  commercial  use 
or  sale  or  coal  exploration  subject  to  sec¬ 
tion  512  of  the  Act;  and  (b)  the  areas 
upon  which  such  activities  occur  or 
where  such  activities  disturb  the  natural 
land  surface.  Such  areas  shall  also  in¬ 
clude  any  adjacent  land,  the  use  of  which 
is  incidental  to  any  such  activities,  all 
lands  affected  by  the  construction  of  new 
roculs  or  the  improvonent  or  use  of  ex¬ 
isting  roads  to  gain  access  to  the  site 
of  such  activities  and  for  haulage,  and 
excavations,  workings,  impoundments, 
dams,  •  ventllaticm  shafts,  entryways, 
refuse  banks,  dumps,  stockpiles,  over- 
biirden  piles,  spoil  banks,  culm  banks, 
tailings,  holes  or  depressions,  repair 
areas,  storage  areas,  processing  areas, 
shipping  areas,  and  other  areas  upon 
which  are  sited  structures,  facilities,  or 
other  property  or  materials  on  the  sur¬ 
face,  resulting  from  or  incident  to  such 
activities. 

Surface  coal  mining  and  reclamation 
Operations  and  all  activities  necessary 
and  incident  to  the  reclamation  of  such 
operations.  This  term  includes  the  term 
“surface  coal  mining  operations.” 


S  700.11  AppUcabnity. 

The  regulatlcms  in  this  chapter  apply 
to  all  surface  coal  mining  and  reclama¬ 
tion  operations  except — 

(a)  The  extraction  of  coal  by  a  land- 
owner  for  his  own  noncommercial  use 
from  land  owned  or  leased  by  him; 

(b)  The  extraction  of  coal  for  com¬ 
mercial  purposes  by  surface  mining 
which  affects  two  acres  or  less; 

(c)  The  extraction  of  coal  as  an  in- 
cidential  and  non -commercial  part  of 
Federal,  State,  or  local  government- 
financed  highway  or  other  construction; 

(d)  The  extraction  of  coal  incidental 
to  the  extraction  of  other  minerals 
where  coal  does  not  exceed  16%  percent 
of  the  mineral  tonnage  removed  for  com¬ 
mercial  use  or  sale;  and 

(e)  The  extraction  of  coal  on  Indian 
lands  which  are  covered  by  25  CFR  177, 
Subpart  B. 

§  700.12  Pelilion«  lo  inilialo  rulemak¬ 
ing. 

(a)  Any  person  or  State  may  petition 
the  Director  to  Initiate  a  proceeding  for 
the  issuance,  amendment,  or  repeal  of 
any  regulation  issued  under  the  Act. 
The  petition  shall  be  filed  in  the  Office 
of  tlie  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  United 
States  Department  of  the  Interior, 
Washington,  D.C.  20240. 

(b)  The  petition  shall  set  forth  a  con¬ 
cise  statement  of  the  facts  and  law 
which  require  issuance,  amendment,  or 
repeal  of  a  regulation  under  the  Act 
and  shall  indicate  whether  the  peti¬ 
tioner  desires  a  public  hearing. 

(c)  Upon  receipt  of  a  petition,  the 
Director  shall  publish  a  notice  in  the 
Federal  Register  seeking  comments 
from  the  public  on  the  proposed  change, 
and  may  hold  a  public  hearing,  may  con¬ 
duct  an  investigation  or  take  other  ac¬ 
tions  to  determine  whether  or  not  the 
petition  should  be  granted. 

(d)  Within  90  days  from  the  date  of 
receipt,  the  Director  shall  issue  a  written 
decision  either  granting  or  denying  the 
petition.  If  the  petition  is  granted  the 
Director  shall  commence  a  rulemaking 
proceeding.  If  the  petition  is  denied,  the 
Director  shall  notify  the  petitioner  in 
writing  setting  forth  the  reasons  for 
denial. 

§700.13  Prior  notice  of  citizen  suits. 

A  person  who  intends  to  commence  a 
civil  action  on  his  own  behalf  under 
section  520  of  the  Act  shall  give  notice 
of  intent  to  do  so  in  accordance  with 
the  regulations  of  this  section. 

(a)  Notification  shall  be  given  by  cer¬ 
tified  mail  to  the  Secretary  and  the  Di¬ 
rector  in  all  cases  and  to  the  head  of 
the  State  regulatory  authority  if  the 
complaint  involves  or  relates  to  a  specific 
State.  A  copy  ot  the  notification  shall  be 
provided  by  first  class  maU  to  the  Re¬ 
gional  Director  ot  the  Office  if  the  com¬ 
plaint  involves  or  relates  to  a  specific 
region. 

(b)  Notification  shall  be  given  by  cer¬ 
tified  mail  to  the  alleged  violator  if 


the  complaint  alleges  a  violation  ot  the 
Act,  or  ot  any  regulation,  order,  or 
permit  issued  undmr  the  Act. 

(c)  Service  of  a  notice  under  this 
section  is  ciMnplete  upon  mailing  to  the 
last  known  address  of  the  person  being 
notified. 

(d)  A  person  giving  notice  regarding 
an  alleged  violation  of  the  Act  or  any 
regulation,  order,  or  permit  Issued  un¬ 
der  the  Act  shall  state,  to  the  extent 
known — 

(1)  Sufficient  Information  to  enable 
the  recipient  to  identify  the  provision 
of  the  Act,  rule,  regulation,  order,  or 
permit  allegedly  violated; 

(2)  The  action  or  omission  alleged  to 
constitute  a  violation; 

(3)  The  person  or  persons  responsible 
for  the  alleged  violation; 

(4)  The  dates  or  dates  of  the  alleged 
violation; 

(5)  The  name,  address,  and  telephone 
number  of  the  persem  giving  notice;  and 

(6)  Tjhe  name,  address,  and  telephone 
number  of  legal  counsel,  if  any. 

(e)  A  person  giving  notice  regarding 
an  alleged  failure  by  the  Secretary  of  a 
State  regulatory  authority  to  perform  a 
mandatory  act  or  duty  under  the  Act 
shall  state,  to  the  extent  known — 

(1)  The  provision  or  provisions  of  the 
Act  containing  the  mandatory  act  or 
duty  allegedly  not  performed ; 

(2)  Sufficient  information  to  enable 
the  recipient  to  identify  the  omission  al¬ 
leged  to  constitute  the  failure  to  per¬ 
form  a  mandatory  act  or  duty  under  the 
Act; 

(3)  The  name,  address,  and  telephone 
number  of  the  person  giving  notice;  and 

(4)  The  name,  address,  and  telephone 
number  of  legal  counsel,  if  any. 

§  700.14  Request  for  records. 

(a)  Records  required  to  be  made  avail¬ 
able  locally  to  the  public  imder  the  Act 
shall  be  located  at  the  office  having  jur¬ 
isdiction  over  the  area  involved. 

(b)  Other  records  or  documents  may 
be  requested  under  43  CFR  Part  2,  which 
implements  the  Freedom  of  Information 
Act  and  the  Privacy  Act. 


PART  710— INITIAL  REGULATORY 
PROGRAM 

Sec. 

710.1  Scope. 

710.2  Objectives. 

710.3  Authority. 

710.4  Responsibility. 

710.5  Definitions. 

710.11  Applicability. 

710.12  Special  exemption  for  small  opera¬ 

tors  on  State  lands. 

Authoritt:  Secs.  201,  601  and  502.  Pub.  L. 
95-fi7.  91  Stat.  445  <30  U.S.C.  1201) 

§  710.1  Scope. 

(a)  This  part  provides  general  intro¬ 
ductory  and  applicability  material  f(v 
the  initial  regulatory  program  required 
by  section  502  or  other  sections  of  the 
Act  which  require  early  implementation 
of  the  Act  for  surface  coal  mining  and 
reclamation  operations.  The  initial  reg- 
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ulatory  program  is  effective  until  per¬ 
manent  regulatory  programs  are  ap¬ 
proved  in  accordance  with  sections  503. 
504  or  523  of  the  Act. 

(b)  The  initial  regulatory  program 
which  this  part  Introduces  Includes: 

(1)  General  performance  standards  of 
Part  715  of  this  chapter; 

(2)  Special  performance  standards  of 
Part  716  of  this  chapter; 

(3)  Adoption  of  State  standards  of 
Part  717  of  this  chapter; 

(4)  Inspection  and  enforcement  pro¬ 
cedures  of  Parts  720-723  of  this  chapter; 
and 

(5)  Reimbursements  to  States  of  Part 
725  of  this  chapter. 

§  710.2  Objectives. 

(a)  The  objectives  of  the  initial  regu¬ 
latory  program  are  to — 

(1)  Protect  the  health  and  safety  of 
the  public  and  minimize  the  damage  to 
the  environment  resulting  from  surface 
coal  mining  and  the  surface  effects  of 
undergroimd  coal  mining  during  the  in¬ 
terval  between  enactment  of  the  Act  and 
adoption  of  a  permanent  State  or  Fed¬ 
eral  regulatory  program;  and 

(2)  Coordinate  the  State  and  Federal 
regulatory  programs  to  accomplish  the 
purposes  of  the  Act. 

§  710.3  Aulliorily. 

(a)  The  Secretary  is  directed  to  im¬ 
plement  an  initial  regulatory  program 
within  six  months  after  the  date  of  en¬ 
actment  of  the  Act  in  each  State  which 
regulates  surface  coal  mining  until  a 
State  program  has  been  approved  or  un¬ 
til  a  Federal  program  has  been  imple¬ 
mented. 

(b)  The  Secretary  is  also  authorized 
to  regulate  surface  coal  mining  opera¬ 
tions  on  Federal  lands  by  the  Mineral 
Leasing  Act  of  February  25,  1920,  as 
amended,  (30  U.S.C.  181-287)  and  the 
Mineral  Leasing  Act  for  Acquired  Lands 
(30  U.S.C.  351-359)  and  on  Indian  lands 
by  various  Indian  Lands  Act  Additional 
regulations  under  these  Acts  are  in  30 
CFR  Part  211,  43  CFR  Part  3040  and  25 
CFR  Part  177. 

§  710.4  Responsibility. 

(a)  Under  the  general  direction  of  the 
Assistant  Secretary,  Energy  and  Min¬ 
erals  the  Director  is  responsible  for  ad¬ 
ministering  the  initial  regulatory  pro¬ 
gram  established  by  the  Secretary. 

(b)  The  States  are  responsible  for  is¬ 
suing  permits  and  inspection  and  en¬ 
forcement  on  State  lands  to  insure  com¬ 
pliance  with  the  initial  performance 
standards  in  Parts  715-716  of  this  chap¬ 
ter.  States  are  required  to  file  copies  of 
inspection  reports  with  the  Olflee.  States 
are  also  responsible  for  assuring  that 
permits  are  not  Issued  which  would  be 
in  conflict  with  the  prohibitions  against 
mining  foimd  in  section  510  of  the  Act, 
particularly  in  regard  to  alluvial  valley 
floors  and  prime  farm  lands. 

§  710.5  Definitions. 

As  used  throughout  the  initial  regu¬ 
latory  program  the  following  terms  have 
the  specified  meanings  unless  otherwise 
indicated; 


Acid  drainage  means  water  with  a  pH 
of  less  than  6.0  discharged  from  active 
or  abandoned  mines  and  from  areas 
affected  by  coal  mining  operations. 

Acid-forming  materials  means  earth 
materials  that  contain  sulfide  mineral  or 
other  materials  which,  if  exposed  to  air, 
water,  or  weathering  processes,  will  cause 
acids  that  may  create  acid  drainage. 

Alluvial  valley  floors  means  unconsoli¬ 
dated  stream-laid  deposits  holding 
streams  where  water  availability  is  suffi¬ 
cient  for  subirrigation  or  flood  irrigation 
agricultural  activities  but  does  hot  in¬ 
clude  upland  areas  which  are  generally 
overlain  by  a  thin  veneer  of  colluvial 
deposits  composed  chiefly  of  debris  from 
sheet  erosion,  deposits  by  imconcentrated 
runoff  or  slope  wash,  together  with  talus, 
other  mass  movement  accumulation  and 
Windblown  deposits. 

Approximate  original  contour  means 
that  surface  configuration  achieved  by 
backfilling  and  grading  of  the  fnined  area 
so  that  the  reclaimed  area,  including  any 
terracing  or  access  roads,  closely  re¬ 
sembles  the  general  surface  configuration 
of  the  land  prior  to  mining  and  blends 
into  and  complements  the  drainage  pat¬ 
tern  of  the  surroimding  terrain,  with 
all  highwalls  and  spoil  piles  eliminated; 
water  Impoimdments  may  be  permitted 
where  the  regulatory  authority  deter¬ 
mines  that  they  are  in  compliance  with 
S  715.7  of  this  chapter. 

Aquifer.  A  zone,  stratum,  or  group  of 
strata  that  can  store  and  transmit  water 
in  sufficient  quantities  for  a  specific  use. 

Combustible  material  means  organic 
material  that  is  capable  of  burning  ei¬ 
ther  by  fire  or  through  a  chemical  proc¬ 
ess  (oxidation)  accompanied  by  the  ev¬ 
olution  of  heat. 

Compaction  means  the  reduction  of 
pore  spaces  among  the  particles  of  soil 
or  rock,  generally  done  by  runnhig  heavy 
equipment  over  the  earth  materials. 

Disturbed  area  means  those  lands  that 
have  been  affected  by  surface  coal  min¬ 
ing  and  reclamation  operations. 

Diversion  means  a  channel  constructed 
for  the  purpose  of  transporting  water 
from  areas  where  it  is  in  excess  to  areas 
where  it  can  be  iised  or  disposed  of 
safely. 

Downslope  means  the  land  surface  be¬ 
tween  a  valley  floor  and  the  outcrop  of 
the  lowest  coalbed  being  mined  along 
each  highwall. 

Embankment  means  an  artificial  de¬ 
posit  of  materials  that  is  raised  above 
the  natural  surface  of  the  land  and  used 
to  contain,  divert,  or  store  water,  support 
roads  or  railways,  or  for  other  similar 
purposes. 

Ground  water  means  subsurface  water 
that  fills  available  openings  in  rock  or 
soil  materials  such  that  they  may  be  con¬ 
sidered  water-saturated. 

Highwall  means  the  face  of  an  exposed 
overburden  and  coal  in  an  open  cut  of  a 
surface  or  tmderground  coal  mine. 

Hydrologic  balance  means  an  account¬ 
ing  of  the  quality  and  quantity  of  inflow 
to,  outflow' from,  and  storage  in  a  hy¬ 
drologic  unit  such  as  a  drainage  basin, 
aquifer,  soil  zone,  lake,  or  reservoir.  It 
encompasses  the  rdationship  between 
precipitation,  runoff,  evaporation,  and 


the  change  in  groimd-  and  surface-water 
storage  and  is  usually  expressed  by  a 
hydrologic  equation. 

Hydrologic  regime  means  the  entire 
state  of  water  movement  in  a  given  area. 
It  is  a  function  of  the  climate,  and  in¬ 
cludes  the  phenomena  by  which  water 
first  occurs  as  atmospheric  water  vapor, 
passes  into  a  liquid  or  solid  form  and 
falls  as  precipitation,  moves  thence  along 
or  into  the  ground  surface,  and  returns 
to  the  atmosphere  as  vapor  by  means  of 
evaporation  and  transpiration. 

Impoundment  means  a  closed  basin 
formed  naturally  or  artificially  built, 
which  is  dammed  or  excavated  for  the 
retention  of  water,  sediment  or  waste. 

Intermittent  or  perennial  stream 
means  a  stream  or  part  of  a  stream  that 
flows  continuously  during  all  (perennial) 
or  for  at  least  one  month  (intermittent) 
of  the  c^alendar  year  as  a  result  of 
ground-water  discharge  or  surface  run¬ 
off.  The  term  does  not  Include  an  eph¬ 
emeral  stream  which  is  one  that  flows 
for  less  than  one  month  of  a  calendar 
year  and  only  in  direct  response  to  pre¬ 
cipitation  in  the  Immediate  watershed 
and  whose  channel  bottom  is  always 
above  the  local  water  table. 

Leachate  means  a  liquid  that  has 
percolated  through  soil,  rock  or  waste 
and  has  extracted  dissolved  or  suspended 
materials. 

Noonous  plants  means  species  that 
have  been  included  on  official  State  lists 
of  noxious  plants  tor  the  State  in  which 
the  operation  occurs. 

Overburden  means  material  of  any  na¬ 
ture,  consolidated  or  unconsolidated, 
that  overlies  a  coal  deposit,  excluding 
topsoil  which  overlies  the  coal  to  be 
mined. 

,  Outslope  means  the  exposed  area  slop¬ 
ing  away  from  a  bench  or  terrace  being 
constructed  as  a  part  of  a  surface  coal 
mining  and  reclamation  operation. 

Premining  land  use  means  the  high¬ 
est  and  best  use  of  the  land  which  could 
have  been  achieved,  taking  into  account 
the  locally  accepted  best  land  manage¬ 
ment  practices,  prior  to  any  mining. 

Productivity  means  the  vegetative 
yield  produced  by  a  unit  area  for  a  unit 
of  time. 

Recharge  capacity  means  the  ability 
of  the  soils  and  imderlylng  materials  to 
allow  precipitation  and  runoff  to  infil¬ 
trate  and  reach  the  zone  of  saturation. 

Roads  means  access  and  haul  roads 
constructed,  used,  reconstructed,  im¬ 
proved  or  maintained  for  use  in  surface 
coal  mining  and  reclamation  operations, 
including  use  by  coal-hauling  vehicles 
leading  to  transfer,  processing  or  storage 
areas.  The  term  includes  any  such  road 
used  and  not  graded  to  approximate 
original  contour  within  45  days  of  con¬ 
struction  other  than  temporary  roads 
used  for  topsoil  removal  and  coal  haul¬ 
age  roads  within  the  pit  area.  Roads 
maintained  with  public  fimds  such  as  all 
Federal,  State  and  county  roads  are  ex¬ 
cluded. 

Recurrence  interval  means  the  pre¬ 
cipitation  event  expected  to  occur,  on  the 
average,  once  in  a  specified  interval.  For 
example,  the  25-year  24-hour  preciplta- 
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tk)n  event  would  be  that  24-hour  pre¬ 
cipitation  event  expected  to  be  exce^ed 
on  the  average  once  In  25  years.  Magni¬ 
tude  of  stich  events  are  as  defined  by  the 
National  Weather  Service  and  Technical 
Paper  No.  40.  “Rainfall  Frequency  Atlas 
of  the  UJ3.,"  May  1961,  and  siAsequent 
amendments  or  equivalent  regional  or 
rainfall  probability  information  devel¬ 
oped  therefrom. 

Runnoff  vxLter  means  precipitation 
that  flows  along  the  land  surface  before 
it  enters  a  defined  stream  channel  and 
becomes  concentrated  streamflow. 

Sediment  means  undissolved  organic 
and  inorganic  material  transported  or 
deposited  by  water. 

Settling  pond  means  any  natural  or 
artificial  structure  or  depression  used  to 
remove  sediment  from  water  and  store 
sediment  or  other  debris. 

Slcype  means  average  inclination  of  a 
surface,  measured  from  the  horizontal. 
Normally  expressed  as  a  unit  of  vertical 
distance  to  a  given  niunber  of  units  of 
horizontal  distance  (e.g.,  le  to  571=20 
percent=11.6  degrees). 

Soil  horizons  means  a  soil  profile  that 
consists  of  two  or  more  layers  lying  one 
below  the  other  and  parallel  to  the  land 
surface.  The  layers  are  known  as  hori- 
zcms  and  are  differentiated  on  the  basis 
of  field  characteristics  and  laboratory 
data.  The  three  major  soil  horizons  are — 

(a)  A  horizon.  The  uppermost  layer  in 
the  soil  profile  often  called  the  surface 
soil.  It  is  the  part  of  the  soil  in  which  or¬ 
ganic  matter  is  most  abimdant,  and 
where  leaching  of  soluble  or  suspended 
particles  is  the  greatest. 

fb)  B  horizon.  The  layer  Immediately 
beneath  the  A  horizon  and  often  called 
the  subsoil.  This  middle  layer  commonly 
contains  more  clay,  iron  or  aluminum 
than  the  A  or  C  horizons. 

(c)  C  horizon.  The  deepest  layer  of 
the  son  profile.  It  consists  of  loose  mate¬ 
rial  or  weathered  rock  that  is  relatively 
unsiffected  by  biologic  activity. 

Spoil  means  overburden  that  has  been 
removed  during  surface  mining. 

Stabilize  means  any  method  used  to 
prevent  movement  of  sofi,  spoQ  pUes  or 
areas  of  disturbed  earth  and  Includes 
Increasing  bearing  capacity,  increasing 
shear  strength,  draining,  compacting  or 
revegetating. 

Surface  umter  means  water,  either 
flowing  or  standing,  on  the  surface  of 
the  earth. 

Suspended  solids  means  organic  or 
inorganic  materials  carried  or  held  in 
suspension  in  water  that  will  remain  on 
a  0.45  micron  filter  as  differentiated  from 
dissolved  solids.  Dissolved  solids  are 
solids  that  pass  into  solution. 

TopsoU  means  the  A  soil  horizon  and 
underlying  unconsolidated  materials  in¬ 
cluding  those  portions  of  the  B  and  C 
soil  horizons  tl^t  have  properties  capa¬ 
ble  of  producing  desirable  vegetation. 

Toxic-forming  materials  means  earth 
materials  or  wastes  which,  if  acted  upon 
by  air,  water  or  weathering  processed 
may  produce  chemical  or  physical  condi¬ 
tions  in  soils  or  water  that  are  detrimen¬ 
tal  to  biota  or  uses  of  water. 
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Toxic-mine  drainage  means  water  that 
is  discharged  from  active  or  abandoned 
mines  and  from  other  areas  affected  by 
coal  mining  operations  and  which  con¬ 
tain  a  substance  which  through  chranlcal 
action  or  physical  effects  is  likely  to  kill, 
injure  or  impair  an  organism. 

Watercourse  means  a  natural  stream 
course  that  heads  in  a  given  drainage 
basin  and  has  a  channel  with  a  well-de¬ 
fined  bed  between  visible  banks  or 
through  a  definite  depression  in  the  land 
and  has  a  permanent  or  periodic  supply 
of  water. 

Wafer  table  means  upper  surface  of  a 
zone  of  saturation,  where  the  body  of 
ground  water  Is  not  confined  by  an  over- 
lying  impermeable  zone. 

§710.11  Applirability. 

(a)  Operations  on  State  lands.  (1) 
The  requirements  of  the  initial  regula¬ 
tory  program  do  not  apply  to  surface 
coal  mining  and  reclamati<Hi  operations 
which  occur  on  lands  within  a  State 
which  does  not  regulate  such  operatkms. 

(2)  General  obligations.  (1)  A  person 
conducting  coal  mining  operations  shall 
have  a  permit  if  required  by  the  State  in 
which  he  is  mining  and  shall  comply 
with  State  laws  and  regulations  that 
are  not  inconsistent  with  this  chapter. 

(ii)  A  person  conducting  coal  mining 
operations  shall  not  engage  in  any  op¬ 
erations  which  result  in  a  condition  or 
constitute  a  practice  that  creates  an  im¬ 
minent  danger  to  the  health  or  safety 
of  the  public. 

(ill)  A  person  conducting  coal  mining 
operations  shall  not  engage  in  any  op¬ 
erations  which  result  In  a  condition  or 
constitute  a  practice  that  causes  or  can 
reasonably  be  expected  to  cause  signifi¬ 
cant,  imminent  environmental  harm  to 
land,  air  or  water  resources. 

(3)  Performance  Standards  Obliga¬ 
tions.  (1)  A  person  who  conducts  any 
coal  mining  operations  imder  an  Initial 
permit  issued  by  a  State  on  or  after  Feb¬ 
ruary  3,  1978,  shall  comply  with  the  re¬ 
quirements  of  the  initial  regulatory  pro¬ 
gram.  Such  permits  shall  contain  terms 
that  comply  with  the  relevant  perform¬ 
ance  standards  of  the  Initial  regulatory 
program. 

(il)  On  and  after  May  3.  1978,  any 
person  conducting  coal  mining  oi>era- 
tions  shall  comply  with  the  initial  regu¬ 
latory  program,  except  as  provided  in 
§  710.12. 

(ill)  A  person  shall  comply  with  the 
obligations  of  this  secticm  until  he  has 
received  a  permit  to  operate  under  a 
permanent  State  or  Federal  regulatory 
program. 

(b)  Operations  on  Indian  Lands.  On 
or  after  December  16,  1977,  a  person 
conducting  coal  mining  operations  (xi 
Indian  lands  shall  comply  with  the  Gen¬ 
eral  Performance  Standards  of  Parts  715 
and  716  of  this  chapter  insofar  as  they 
are  incorporated  in  Part  177,  Subpart  B. 
of  Title  25  of  the  Code  of  Federal  Regu-, 
latlons. 

(c)  Operations  on  Federal  Lands.  (1) 
A  person  conducting  coal  mining  opera¬ 
tions  (XI  Federal  lands  that  commence 


operations  txi  or  after  February  3,  1978, 
shall  comi^  with  the  General  Perform¬ 
ance  Standards  od  Part  715  of  this  chap¬ 
ter  and  the  Special  Performance  Stand¬ 
ards  of  Part  716  of  this  chapter. 

(2)  Any  person  conducting  coal  min¬ 
ing  operaticxis  (xi  Federal  lands  on  and 
after  May  3,  1978  shall  comply  with 
the  General  Performance  Standsu^  of 
Part  715  of  this  chapter  and  the  Special 
Performance  Standards  of  Part  718  of 
this  chapter. 

(d)  Operations  on  all  lands.  (1)  Tlie 
requirements  of  this  chapter  apply  to 
operations  conducted  after  the  effective 
date  of  these  regulations  on  lands  from 
which  the  coal  has  not  yet  been  removed 
and  to  any  other  lands  used,  disturbed  or 
redlsturbed  in  c(xmecti(m  with  or  to  fa¬ 
cilitate  mining  or  to  ccxnply  with  the 
requirements  of  the  Act  or  these  regu¬ 
lations. 

(2)  Any  pre-existing,  nonconforming 
structure  or  facility  whlcdi  is  used  in  con- 
necticxi  with  or  to  facilitate  mining  after 
the  effective  date  of  these  regulations 
shall  ccxnply  with  the  requirements  of 
the  regulations,  tmless — 

(i)  It  is  i^ysically  impossible  to  bring 
the  structure  or  facility  into  compliance 
by  the  effective  date. 

(ii)  The  permittee  or  cgierator  submits 
to  the  regulatory  auth(x*lty  by  February 
3, 1978,  a  plan  designed  by  a  professioned 
engineer  for  the  reconstruction  of  the 
structure  ex-  facility. 

(ill)  The  regulatory  authority  ap¬ 
proves  the  plan  and 

(iv)  Reconstruction  is  started  and 
ccxnpleted  as  soaa  as  possible.  No  plan 
shall  be  approved  unless  construction  is 
to  begin  by  May  4,  1978,  and  is  to  be 
ccxnpleted  by  November  4,  1978,  at  the 
latest. 

§  710.12  Special  exemption  for  small 
operators  on  State  lands. 

(a)  As  used  in  this  secticxi — 

(1)  Permittee  means  a  person  holding 
a  permit  tmder  State  law  and  to  whom 
the  permit  was  originally  Issued. 

(2)  Renewed  permit  means  any  exten¬ 
sion  of  the  original  area  cx  duraticm  of 
a  permit. 

(b)  If  a  person  is  an  eligible  permit¬ 
tee  under  paragraph  (c)  oi  this  section 
and  intends  to  ccxiduct  surface  coal  min¬ 
ing  CH>eratkxis  on  cx  after  May  3,  1978, 
that  permittee  may  receive  frexn  the  Di¬ 
rector  a  limited  exemptkxi  from  the 
General  Perfcxmance  Standards  of  Part 
715  of  this  chapter  and  the  Specdal  Per¬ 
formance  Standards  of  Part  716  of  this 
chapter.  The  exempticxi  shall  not — 

(1)  Include  the  Special  Perfcxmance 
Standard  of  §  716.2(a)  (1)  of  this  chap¬ 
ter  regarding  the  handling  of  spoil; 

(2)  Apply  to  surface  coal  mining  oper¬ 
ations  to  be  conducted  under  a  permit 
or  renewed  permit  issued  cm  or  after 
August  3,  1977; 

(3)  Include  any  general  or  special  per¬ 
formance  standard  to  whicdi  a  permittee 
is  required  to  ccxnply  by  a  State; 

(4)  Relieve  the  per^ttee  of  the  gen¬ 
eral  obligations  imposed  by  S  710.11(a) 
of  this  part  regarding  conditions  cx  prac¬ 
tices  creating  Imminent  danger  or  caus- 
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ing  significant,  imminent  environmental 
harm;  and 

(5)  Relieve  the  permittee  of  any  ob¬ 
ligations  under  State  law,  regulation  or 
permit. 

(c)  A  permittee  is  eligible  for  an  ex¬ 
emption  under  this  section — 

(1)  If  the  actual  and  attributed  pro¬ 
duction  of  that  i}ermittee  is  estimated 
by  the  Director  not  to  exceed  1,000,000 
tons  of  coal  during  the  year  ending  on 
December  31,  1978;  and 

(2)  If  that  permittee — 

(i)  Was  in  existence  on  July  31,  1976, 
and  during  the  year  ending  on  July  31, 
1977,  the  actual  and  attributed  produc¬ 
tion  of  that  permittee  was  100,000  tons 
of  coal  or  less  from  all  surface  and  im- 
dergroimd  coal  mining  operations;  or 

(ii)  Came  into  existence  after  July  31, 
1976,  and  prior  to  May  2.  1977,  and  the 
actual  and  attributed  production  from  all 
surface  and  imderground  coal  mining 
(Hierations  of  that  permittee  in  the  av¬ 
erage  calendar  month  was  an  amount 
of  coal  which  when  multiplied  by  12 
yields  a  product  of  100,000  tons  or  less. 

(d)  Aivlications  for  an  exemption  un¬ 
der  this  section  shall  be  submitted  to  the 
Regional  Director  of  the  Office  with  a 
copy  to  the  State  regulatory  authority. 

(e)  The  request  for  exemption  shall  in¬ 
clude — 

(1)  The  name  and  address  of  the  per¬ 
mittee  and  of  persons  who  control  the 
permittee  by  reason  of  stock  ownership 
or  otherwise. 

(2)  The  name,  location.  Mining  and 
Enforcement  and  Safety  Administration 
identification  numbers  and  permit  num¬ 
bers  of  the  surface  coal  mining  opera¬ 
tions  for  which  exemption  is  sought,  in¬ 
cluding  a  statement  of  the  dates  each 
permit  was  Issued  or  renewed  and  will 
expire. 

(3)  Ihe  date  and  method  by  which 
the  permittee  was  created  if  the  permit¬ 
tee  is  not  an  individual. 

(4)  A  listing  of  all  surface  and  under¬ 
ground  coal  mining  operations  showing — 

(1)  Actual  production  for  the  year  end¬ 
ing  July'S!,  1977,  attributed  to  the  per¬ 
mittee  and  the  inclusive  dates  of  opera¬ 
tion. 

(li)  Estimated  production  for  the  year 
ending  December  31,  1978,  attributed  to 
the  permittee  and  the  anticipated  dates 
of  (^ration. 

(5)  A  copy  of  coal  severence  tax  re¬ 
turns  for  coal  produced  during  the  year 
ending  on  July  31, 1977. 

(6)  A  copy  of  a  notice  the  permittee 
has  published  In  a  local  newspaper  of 
general  circulation  once  a  w'eek  for  two 
weeks  stating — 

(1)  That  an  application  for  a  small  op¬ 
erator  exemption  will  be  filed; 

(ii)  The  name  and  address  of  the  per¬ 
mittee; 

(iii)  The  location  of  the  surface  coal 
mining  operations  to  which  the  exemp¬ 
tion  will  apply;  and 

(iv)  That  public  comments  may  be 
submitted  to  the  Director,  Office  of  Sur¬ 
face  Mining  Reclamation  and  Enforce¬ 
ment  at  the  appropriate  regional  office 
address. 


(f)  Production  from  the  following  op¬ 
erations  shall  be  attributed  to  the  per- 
nfittee — 

(1)  All  coal  produced  by  operations 
benefically  owned  entirely  by  the  per¬ 
mittee. 

(2)  The  pro  rata  share,  based  upon 
percentage  of  beneficial  ownership,  of 
coal  produced  by  operations  in  which  the 
permittee  owns  more  than  a  5-percent 
Interest. 

(3)  All  coal  produced  by  persons  who 
directly  or  indirectly  control  the  per¬ 
mittee  by  reason  of  stock  ownership  di¬ 
rection  of  the  management  or  in  any 
other  manner  whatsoever. 

(4)  The  pro  rata  share  of  coal  pro¬ 
duced  by  operations  so  c<mtrolled  by 
the  person  who  controls  the  permittee. 

(g)  The  Director  shall  grant  the  re¬ 
quest  for  an  exemption  if,  upon  the  basis 
of  the  request  and  any  State  regulatory 
authority  of  public  comments,  he  finds 
that — 

(1)  The  permittee  has  satisfied  his 
burden  of  proof  by  demcmstratlng  eligi¬ 
bility  for  the  exemption;  and 

(2)  The  exemption  will  not  be  Incon¬ 
sistent  with  State  law,  regulation  or  per¬ 
mit  terms. 

(h)  Any  person  aggrieved  by  the  deci¬ 
sion  of  the  Director  imder  this  section 
may  appeal  within  20  days  from  receipt 
of  that  decision  to  the  Office  of  Hearings 
and  Appeals  under  43  CPR  Part  4;  The 
Office  of  Hearing  and  Appeals  and  the 
Secretary  shall  have  the  authority  to 
stay  the  exemption  during  the  pending 
of  the  appeal. 

(1)  The  exemption  shall  be  effective 
on  the  date  approved.  It  shall  remain  In 
effect  until  expiration  or  renewal  of  the 
State  permit  to  which  it  wplles,  De¬ 
cember  31, 1978,  or  until  reversed,  which¬ 
ever  is  earlier. 


PART  715— GENERAL  PERFORMANCE 
STANDARDS 

Sec. 

715.11  General  obligations. 

716.12  Signs  and  markers. 

716.18  Foetmlning  use  of  land. 

716.14  Backfilling  and  grading. 

716  15  Disposal  of  spoil  and  waste  materials 
in  areas  other  than  the  mine  work¬ 
ings  or  excavations. 

715.16  Topsoil  handling. 

716.17  Protection  of  the  hydrologic  system. 

715.18  Dams  constructed  of  refuse  mate¬ 

rials,  general. 

715.19  Use  of  explosives. 

715.20  Revegetation. 

Authority:  Secs.  201  and  601,  Pub.  L. 
06-87,  91  Stat.  445  (30  U.S.C.  1201 ) . 

§715.11  General  obligations. 

(a)  Compliance.  All  surface  coal  min¬ 
ing  and  reclamation  operations  con¬ 
ducted  on  lands  where  any  element  of 
the  operations  is  regulated  by  a  State 
shall  comply  with  the  initial  perform¬ 
ance  standards  of  this  part  according  to 
the  time  schedule  specified  in  §  710.11  of 
this  chapter.  Special  Initial  Performance 
Standards  are  established  by  Part  716  of 
this  chapter  for — 

(1)  Surface  coal  mining  operations  on 
steep  slopes. 
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(2)  Surface  coal  mining  operations 
Involving  mountain-top  removal. 

(3)  Special  bituminous  coal  mines. 

(4)  Anthracite  stu^ace  coal  mining 
operations. 

(5)  Surface  coal  mining  operations  in 
Alaska. 

(6)  Surface  coal  mining  operations  on 
prime  farmlands. 

(7)  Surface  effects  of  imderground 
coal  mines. 

Where  State  environmental  protection 
standards  are  adopted  for  a  specific  State 
because  they  are  more  stringent  than 
the  standards  of  this  part,  they  will  be 
published  In  Part  717  of  this  chapter. 

(b)  Authorizations  to  operate.  A  copy 
of  all  current  permits,  licenses,  ap¬ 
proved  plans  or  other  authorizations  to 
operate  the  mine  shall  be  available  for 
inspection  at  or  near  the  mine  site. 

(c)  Mine  Maps.  Any  person  conducting 
surface  coal  mining  and  reclamation  op¬ 
erations  on  and  after  May  3,  1978,  shall 
submit  two  copies  of  accurate  maps  of 
the  mine  and  permit  area  at  a  scale  not 
to  exced  1 : 1000,  certified  by  a  surveyor  or 
engineer.  The  maps  shall  show  as  of 
Iday  3,  1978  the  lands  from  which  coal 
has  not  yet  been  removed,  lands  and 
structures  which  have  been  used  or  dis¬ 
turbed  to  facilitate  mining.  One  copy  of 
the  mine  map  shall  be  submitted  to  the 
State  regulatory  authority  and  one  copy 
shall  be  submitted  to  the  Regional  Di¬ 
rector,  OSM,  before  Jime  3, 1978. 

§  715.12  Signs  and  markers. 

(a)  SpedAcations.  All  signs  required 
to  be  posted  shall  be  of  a  standard  de¬ 
sign  that  can  be  seen  and  read  easily 
from  a  distance  of  100  feet  and  they 
shall  be  made  of  durable  material.  The 
signs  and  other  markers  required  by 
paragraphs  (b) ,  (c) ,  and  (d)  of  this  sec¬ 
tion  shall  be  maintained  during  all  op¬ 
erations  and  imtil  release  of  all  bonds 
for  the  permit  area.  All  signs  and  mark¬ 
ers  shall  be  displayed  conspicuously 
within  the  permit  area  and  conform  to 
local  ordinances  and  codes. 

(b)  Mine  and  permit  identiAcation 
signs.  Signs  Identifsdng  the  mine  area 
shall  be  displayed  at  all  points  of  access 
to  the  mine  property  from  public  high¬ 
ways.  Signs  shall  show  the  name,  busi¬ 
ness  address,  and  telephone  number  of 
the  permittee  or  operator  and  identifica¬ 
tion  numbers  of  mining  and  reclamation 
permits  or  other  authorizations  to  oper¬ 
ate. 

(c)  Perimeter  markers.  The  perimeter 
of  the  mine  property  shall  be  clearly 
marked  by  durable  markers  that  extend 
at  least  3  feet  above  the  ground.  Permit 
numbers  must  be  permanently  affixed  to 
the  markers.  On  mine  areas  of  10  acres 
or  more,  the  markers  shall  be  spaced  a 
maximiun  of  400  feet  apart;  on  mine 
areas  of  less  than  10  acres,  the  markers 
shall  be  spsu;ed  a  maximum  of  200  feet 
apart.  Within  the  perimeter  of  the  mine 
property,  identification  markers  shall  be 
established  showing  the  boundary  of 
coal  which  has  not  been  removed  prior 
to  May  3,  1978.  Temporary  markers  may 
be  used  during  coal  r^oval  operations 
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but  th«  boundary  shall  be  re-establlahed 
by  pennanent  markers  after  final  sur¬ 
face  configuration  in  an  area  is  estab¬ 
lished. 

(d)  Buffer  zone  markers.  Buffer  zones 
as  defined  in  I  715.17  shall  be  marked  at 
not  more  than  200-foot  Intervals  along 
the  interior  boundary  of  the  buffer  zone. 
The  signs  shall  read  “Buffer  Zone — ^Lim¬ 
ited  Access'*  and  be  placed  so  as  to  be 
seen  by  all  persons  employed  on  the 
mine  pn^ierty. 

(e)  Blasting  signs.  If  blasting  is  nec¬ 
essary  to  conduct  surface  coal  mining 
operations,  signs  reading  “Blasting 
Area**  shall  be  displayed  conspicuously 
sX  the  edge  of  blasting  areas  along  ac¬ 
cess  and  haul  roads  within  the  mine 

Signs  reading  “Blasting  Area” 
and  explaining  the  blasting  warning  and 
all-clear  signals  shall  be  posted  at  all 
aitraiH:es  to  the  mine  property. 

(f)  Topsoil  markers.  Where  topsoil  or 
other  vegetation  supporting. material  Is 
segregated  and  stockpiled  according  to 
i  715.16(c) .  the  stockpiled  material  shall 
be  marked  with  signs  that  read  “Top- 
soil.”  These  signs  shall  remain  in  place 
until  the  material  is  removed. 

§  715.13  Postniining  uitc  of  land. 

(a)  General.  All  disturbed  areas  shall 
promptly  be  restored  (1)  to  conditions 
that  are  capable  of  supporting  the  uses 
which  they  were  capable  of  supporting 
before  any  mining,  or  (2)  to  higher  or 
better  uses  approved  under  criteria  and 
procedures  of  paragraph  (d)  of  this 
section. 

(b)  Criteria  for  establishing  premin¬ 
ing  use  of  land.  CTriteria  for  establishing 
the  premining  use  (tf  the  land  shall  be 
those  uses  which  the  lands  have  pre¬ 
viously  or  were  capable  of  supporting 
within  the  mine  property,  areas  sur¬ 
rounding  the  mine  property,  or  areas 
located  in  similar  terrain  and  climate 
within  the  region  that  have  been  man¬ 
aged  using  methods  consid^ed  practica¬ 
ble  for  the  region.  The  appropriateness 
of  postmining  land  use  plans  shall  not 
be  judged  on  the  basis  of  lands  that  (1) 
were  previously  mined  and  not  reclaimed 
to  meet  the  standards  of  this  part.  (2) 
were  badly  eroded  or  overgrazed  so  as  to 
change  the  vegetation  cwnmunity  to  one 
imsuitable  for  grazing,  or  (3)  are  other¬ 
wise  determined  by  the  regulatory  au¬ 
thority  to  have  been  poorly  managed. 
However,  if  the  lands  within  the  mine 
property  were  previously  mined  and  not 
reclaimed  to  the  standards  of  this  part, 
the  postmining  use  of  the  land  shall  be 
evaluated  against  the  highest  possible 
use  compatible  with  surrounding  un¬ 
mined  lands.  If  the  premining  use  of  the 
land  was  changed  within  five  years  of 
the  beginning  of  mining,  the  comparison 
of  post  mining  use  to  premining  use  shall 
Inclxide  a  comparis<xi  to  the  historic  use 
of  the  land  as  well  as  its  use  immediately 
preceding  mining. 

(c)  Land-use  categories.  Proposed 
land  uses  will  be  c(msidered  subject  to 
this  sectkm  wh^  they  change  from  one 
to  another  oi  the  land-use  categories 
identified  in  this  paragraph.  Ihe  regula¬ 
tory  authority  shall  consider  the  follow¬ 


ing  categories,  at  a  minimum,  to  repre¬ 
sent  differing  land  uses.  When  an  al¬ 
ternative  postmining  use  is  proposed  the 
permittee  or  operator  shall  meet  the  re¬ 
quirements  of  paragraph  (d)  of  this  sec¬ 
tion  and  all  other  applicable  environ¬ 
mental  protection  performance  stand¬ 
ards  of  this  part  and  Parts  718  and  717 
of  this  chapter. 

(1>  Heavy  industry.  Manufacturing 
facilities,  powerplants.  airports  or  sim¬ 
ilar  facilities. 

(2)  Light  industry  and  commercial 
services.  OfBce  buildings,  stores,  parking 
facilities,  apartment  houses,  motels, 
hotels  or  similar  facilities. 

(3>  Public  services.  Schools,  hospitals, 
churches,  libraries,  water-treatment  fa¬ 
cilities,  solid-waste  disposal  facilities, 
public  parks  and  recreation  facilities, 
major  transmission  lines,  major  pipe¬ 
lines,  highways,  roads,  underground  and 
surface  utilities  and  other  servicing 
structures  and  appurtenances. 

(4)  Residential.  Single-  and  multiple- 
family  housing  (other  than  apartment 
houses  over  three  stories)  with  necessary 
support  facilities.  Support  facilities  may 
include  commercial  services  Incorporated 
in  and  comprising  less  than  5  p>erc«it  of 
the  total  area  of  housing  capa^ty,  asso¬ 
ciated  open  space,  and  minor  parking 
and  recreation  facilities  supporting  the 
housing. 

(5)  Agricultural,  (i)  Croi^nd.  Land 
used  primarily  for  the  production  of  cul¬ 
tivated  crops  for  harvest.  Land  used  for 
facilities  in  support  of  farming  opera¬ 
tions  are  included. 

(ii)  Rangeland.  Land  used  for  grazing 
by  livestock  and  big  game  animals  (m 
which  the  climax  (natiu-al  px>tential) 
plant  community  is  dominated  by 
grasses,  grasslike  plants,  forbs  and 
shrubs. 

(iii)  Hayland  or  p>asture.  Land  used 
for  meadow  grasses  which  are  cut  and 
cured  for  livestock  feed. 

(iv)  Forest.  Land  used  primarily  for 
the  production  of  adap>ted  wood  crop)s. 

(6)  Fish  and  wildUfe  habitat.  Wet¬ 
lands.  fish  and  wildlife  habitat,  and  areas 
managed  primarily  for  fish  and  wildlife; 
may  include  impKmndments  that  have  a 
capmeity  of  less  than  20  acre-feet  and  a 
surface  area  at  the  high-water  mark  of 
less  tlran  2  acres. 

(7)  Combined  uses.  Any  s^ropriate 
combination  of  land  uses  where  one 
land  use  is  designated  as  the  primary 
land  use  and  one  or  more  other  land  uses 
are  designated  as  secondary  land  uses. 

(d)  Criteria  for  approving  alterna¬ 
tive  postmining  use  of  land.  An  alterna¬ 
tive  postmining  land  use  may  be  ap¬ 
proved  by  the  regulatory  authority,  after 
consultation  with  the  land  owner  or  the 
surface  management  agency  on  Federal 
lands,  if  the  following  criteria  are  met. 
Proix>sals  to  remove  an  entire  coal  seam 
running  through  the  upp>er  piart  of  a 
mountain,  ridge,  or  hill  must  also  meet 
these  criteria  in  addition  to  the  require¬ 
ments  of  S  718.3  of  this  chapter. 

(1)  The  proposed  land  use  is  com- 
pjatible  with  adjacent  land  use  and, 
where  applicable,  with  land-use  policies 
and  plans.  A  writt«i  statement  of  the 


views  of  the  authorities  with  statutory 
responsibilities  for  land-use  policies  and 
plans  shall  accomp>any  the  request  for 
api>roval. 

(2)  Available  data  on  the  Icmg-term 
expocted  need  and  market  show  that  the 
prop>05ed  land  use  can  be  achieved  and 
maintained. 

(3)  Spocific  and  feasible  plans  have 
been  prepared  which  included  a  time 
schedule  showing  how  the  propx>sed  land 
use  will  be  achieved  within  a  rea8<Miable 
time  after  mining  and  how  the  achieved 
land  use  will  be  sustained.  The  regulatory 
authority  may  require  appx'opriate  dem¬ 
onstrations  to  show  tha^  the  planned 
procedures  are  feasible,  reasonable,  and 
integrated  with  mining  and  reclamation, 
and  that  the  plans.will  result  in  success¬ 
ful  reclamation. 

(4)  C(Hnpletlon  of  the  necessary  p>ub- 
lic  facilities  is  assured  as  evidenced  by 
appropriate  letters  of  commitment  to 
provide  them  in  a  manner  c<«ipatible 
with  the  oporator’s  plans. 

(5)  Spocific  and  feasible  plans  for  fi¬ 
nancing  attainment  and  maintenance  of 
the  pxotmining  land  use  including  let¬ 
ters  of  commitment  if  the  financing  is  to 
be  provided  by  someone  other  than  the 
p)ermittee  or  opierator. 

(8)  The  plans  are  designed  by  a  regis¬ 
tered  professional  engineer,  or  other  pro- 
fessi<Hial,  who  is  knowledgeable  about 
the  propxwed  land-use  category  and  will 
ensure  that  the  plans  conform  to  na¬ 
tionally  accepted  standards  to  assure 
adequate  land  stability,  drainage,  and 
vegetatimi  cover,  and  will  provide  an 
'ap>prop>riate  aesthetic  design  for  the 
IMstmining  use  of  the  site. 

(7)  The  preposed  use  or  uses  will  not 
present  acteial  or  probable  hazard  to 
public  health  (m*  safety  nor  will  they 
pK>se  any  actual  or  probable  threat  of 
water  flow  diminution  or  pollution. 

(8)  The  use  or  uses  will  not  Involve 
unreasonable  delays  in  reclamaticxi. 

(9)  Necessary  approval  of  measures  to 
prevent  or  mitigate  adverse  effects  on 
fish  and  wildlife  has  been  obtained  from 
the  regulat<H7  authority  and  appropriate 
State  and  Federal  fish  and  wildlife  man¬ 
agement  agencies. 

(10)  Proppsals  to  change  from  pre¬ 
mining  land  uses  of  rangeland,  fish  and 
wildlife  habitat,  hayland,  or  p>asture  to 
a  ppstmining  cropland  use,  where  the 
cropland  would  require  (xmtinuous 
maintenance  such  as  seeding,  plowing, 
cultivation,  fertilizatiem,  or  other  similar 
practices  to  be  practicable  or  to  comply 
with  applicable  Federal,  State,  and  local 
laws,  shall  be  reviewed  by  the  regula¬ 
tory  authority  to  assure  that — 

(i)  There  is  a  firm  written  commit¬ 
ment  by  the  permittee  or  by  the  land 
owner  or  land  manager  to  provide  suf¬ 
ficient  crop  management  after  release  of 
applicable  pierformance  bonds  to  assure 
that  the  propxxed  p>ostmlning  cropland 
use  remains  practical  and  reasonable, 
and  will  not  p>06e  an  actual  or  probable 
threat  of  water  diminution  or  pj^utiem; 
and 

(11)  There  is  sufBcient  water  available 
and  committed  to  maintain  crop  produc¬ 
tion. 
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(iii)  The  quality  and  quantity  of  top¬ 
soil  hat  bem  8ho>wii  to  be  sufBcient  to 
support  the  proposed  use  over  a  period 
of  years. 

(iv)  The  proposed  cropland  use  will  be 
maintained  after  release  of  applicable 
bixids  and  is  not  proposed  only  as  a 
temporary  alternative  to  re-establishing 
the  premining  use  of  the  land. 

(11)  The  regulatory  authority  has 
provided  by  public  notice  not  less  than 
45  days  nor  more  than  60  days  for  in¬ 
terest^  citizens  and  local.  State  and 
Federal  agencies  to  review  and  comment 
on  the  proposed  land  use. 

§  715.14  Backfilling  and  grtiding. 

In  order  to  achieve  the  approximate 
original  contour,  the  permittee  or  <h>- 
erator  shall,  except  as  provided  in  para¬ 
graphs  (d),  (e),  and  (g)  of  this  sec- 
tl(xi.  transport,  backfill,  compact  unless 
otherwise  approved  by  the  regulatory 
authority,  and  grade  all  spoil  material 
to  eliminate  all  highwalls,  spoil  piles,  and 
depressions.  Cut-and-fill  terraces  may  be 
used  only  in  those  situations  expressly - 
identified  in  this  section.  Land  above  the 
highway  may  be  disturbed  only  in  the 
amoimt  necessary  to  comply  with  this 
section  and  §  715.17.  The  postmining 
graded  slope  must  be  determined  by  the 
premining  average  of  natural  slopes  in 
the  area  as  defined  in  paragraph  (a)  of 
this  section. 

(a)  Slope  measurements.  (1)  To  deter¬ 
mine  the  average  natural  slope  of  the 
area  before  mining,  10  slopes,  or  more  as 
specified  by  the  regulatory  authority  in 
accordance  with  site  conditions,  must  be 
surveyed,  measured,  and  recorded.  Each 
measurement  shall  consist  of  an  angle 
of  inclination  along  the  prevailing  slope 
extending  100  linear  feet  above  and  be¬ 
low  the  coal  outcrop:  or,  where  this  is 
Impractical,  at  locations  specified  by  the 
re^atory  authority.  Where  the  area  has 
been  previously  mined,  the  measure¬ 
ments  shall  extend  at  least  100  feet  be¬ 
yond  the  limits  of  mining  disturbances 
as  determined  by  the  regulatory  author¬ 
ity  to  be  representative  of  the  premining 
configuration  of  the  land. 

(2)  After  the  disturbed  area  has  been 
graded  and  the  topsoil  replaced,  the  final 
graded  slopes  shall  be  measured  at  the 
beginning  and  end  of  lines  established 
on  the  prevailing  slope  at  locations  rep¬ 
resentative  of  premining  slope  condi¬ 
tions  and  approved  by  the  regulatory 
authority.  These  measurements  must 
not  be  made  so  as  to  allow  imacceptably 
steep  sl(H>es  to  be  cMistructed. 

(b)  Moderate  slopes.  Where  natural 
slopes  are  determined  according  to  para¬ 
graph  (a)  of  this  section  to  average  less 
than  20  degrees,  or  such  lesser  slope  as 
the  regulatory  authority  requires,  the 
final  graded  slopes  shall  not  exceed  ei¬ 
ther  the  average  maximum  natural  slope 
or  any  lesser  slope  as  specified  by  the 
regulatory  authority  based  on  considera¬ 
tion  of  soil,  climate,  or  other  character¬ 
istics  of  the  surrounding  area. 

(c)  Steep  slopes.  (1)  Where  natural 
slopes  are  determined  according  to  para¬ 
graph  (a)  of  this  section  to  average  20 
degrees  of  more,  or  such  lesser  slope  as 


the  regulatory  authority  defines  as  “steep 
slope,”  the  final  graded  slopes  shall  not 
exceed  either  the  average  maximum  nat¬ 
ural  slope  or  any  lesser  slope  as  specified 
by  the  regiilatory  authority  based  on 
consideration  of  soil,  climate,  or  other 
characteristics  of  the  surrounding  area. 

(2)  In  order  to  conserve  soil^moisture 
and  to  control  erosion  on  final  graded 
slopes,  cut-and-fill  terraces  along  mine 
benches  may  be  allowed  if  the  terraces 
are  compatible  with  the  postmtning  land 
use  approved  imder  S  715.13.  will  prevent 
erosion,  and  are  appropriate  substitutes 
for  construction  of  lower  grades  on  the 
reclaimed  lands.  The  terraces  shall  meet 
the  following  requirements: 

(i)  The  width  of  the  individual  terrace 
bench  shall  not  exceed  20  feet. 

(li)  The  vertical  distance  between  ter¬ 
races  shall  be  as  specified  by  the  regula¬ 
tory  authority  to  prevent  excessive  ero- 
slcxi  and  to  provide  long-term  stability. 

(iii)  The  slope  of  the  terrace  face  shall 
not  exceed  \v:2h  (50  percent) . 

(iv)  The  terrace  shall  have  adequate 
slopes  to  divert  drainage  away  from  the 
face  of  the  terrace  and  into  drainage  sys¬ 
tems  that  are  stabilized  by  vegetation  or 
other  stabilization  methods  that  will  re¬ 
quire  minimal  maintenance  after  min¬ 
ing. 

(V)  Culverts  and  underground  rock 
drains  shall  not  be  used  on  the  terrace 
unless  approved  by  the  regulatory  au¬ 
thority. 

(3)  All  operations  on  natural  slopes  of 
20  degrees  or  more  as  stated  as  para¬ 
graph  (c)(1)  of  this  section  shall  meet 
the  provisions  of  9  716.2  of  this  chapter. 

(d)  Mountaintop  removal.  Where  sur¬ 
face  mining  operations  will  remove  en¬ 
tire  coal  seams  in  the  upper  part  of  a 
mountain,  ridge,  or  hill  by  removing  all 
of  the  overburden,  final  graded  top 
plateau  slopes  on  the  mined  area  shall 
be  less  than  lv:5h  so  as  to  create  a  level 
plateau  or  gently  rolling  configuration 
and  the  outslopes  of  the  plateau  shall 
not  exceed  lv:2h,  except  where  engineer¬ 
ing  data  substantiates  and  the  regula¬ 
tory  authority  finds  that  a  minimum 
static  safety  factor  1.5  will  be  attained. 
Although  the  area  need  not  be  restored 
to  approximate  original  contour,  all 
highwalls,  spoil  piles,  and  depressions  ex¬ 
cept  as  provided  in  paragraph  (e)  of  this 
section  shall  be  eliminated.  All  moun¬ 
taintop  removal  operations  shall  meet 
the  provisions  of  9  716.3  of  this  chapter. 

(e)  Depressions.  The  requirement  of 
this  section  to  achieve  approximate  orig¬ 
inal  contour  does  not  prohibit  construc¬ 
tion  of  small  depressions  if  they  are  ap¬ 
proved  by  the  regulatory  authority  to 
minimize  erosion,  conserve  soil  moisture 
or  promote  revegetation.  However,  the 
depressions  shall  be  compatible  with  the 
approved  postmining  land  use  and  shall 
not  be  inappropriate  substitutes  for  con¬ 
struction  of  power  grades  on  the  re¬ 
claimed  lands.  Depressions  approved  un¬ 
der  this  section  shall  have  a  holding 
capacity  of  less  than  1  cubic  yard  of 
water  or,  if  it  is  necessary  that  they  be 
larger,  shall  not  restrict  normal  access 
to  the  area. 


(f)  Definition  of  thin  and  thick  re¬ 
stored  overburden.  TTie  thin  overburden 
provisions  of  paragraph  (g)  of  this  sec¬ 
tion  apply  where  the  final  thickness  is 
less  than  0.8  of  the  initial  thickness.  The 
thick  overburden  provisions  of  para- 
grm)h  (h)  of  this  secticm  apply  where 
the  final  thickness  is  greater  than  1.2 
of  the  initial  thickness.  Initial  thickness 
is  the  stun  of  the  overburden  thickness 
and  coal  thickness.  Pinal  thickness  is  the 
product  of  the  overburden  thickness 
tirnM  the  bulking  factor  to  be  deter¬ 
mined  for  each  mine  area. 

(g)  Thin  overburden.  In  surface  cofd 
mining  t^raticms  carried  out  ccmtinu- 
ously  in  the  same  limited  pit  area  for 
more  than  1  year  from  the  day  coal- 
removal  operations  begin  and  where  the 
volume  of  all  available  spoil  and  suit¬ 
able  waste  materials  is  demmistrated 
to  be  insufficient  to  achieve  iqivroxlmate 
(M’lglnal  contour,  surface  coal  mining 
(Hmatlons  shall  be  conducted  to  meet 
the  f(dlowing  standards  if  the  operaticxis 
do  not  meet  the  criteria  specified  in 
9  716.4  of  this  chapter: 

(1)  Transport,  backfill,  and  grade, 
using  all  available  spcdl  and  suitable 
waste  materials  from  the  entire  mine 
area,  to  attain  the  lowest  practicable 
grade,  which  may  not  exceed  the  angle 
of  repose,  and  to  provide  adequate 
drainage  and  long-term  stability  of  the 
regraded  areas. 

(2)  Eliminate  highwalls  by  reshaping 
to  stable  slopes  not  exceeding  lv:2h  (50 
percent),  or  such  lesser  slopes  as  the 
regulatory  authority  may  specify  to  re¬ 
duce  erosion,  maintain  the  hydrologic 
balance,  or  allow  the  approved  post- 
mining  land  use. 

(3)  Transport,  backfill,  grade,  and 
revegetate  to  achieve  an  ecologically 
sound  land  use  compatible  with  the  pre¬ 
vailing  land  use  in  unmined  areas  sur¬ 
rounding  the  permit  area. 

(4)  Transport,  backfill  and  grade  to 
ensure  that  impoundments  are  con¬ 
structed  OTily  where  it  has  been  demon¬ 
strated  to  the  regulatory  authority’s 
satisfacticm  that  all  requiranents  of 
9  715.17  have  been  met  and  that  the  im¬ 
poundments  have  been  approved  by  the 
regulatory  authority  as  meeting  the  re¬ 
quirements  of  this  part  and  all  other 
applicable  Federal  and  State  regula¬ 
tions. 

(h)  Thick  overburden.  In  surface 
coal  mining  operaticms  where  the  vol¬ 
ume  of  spoil  is  demonstrated  to  be  mmre 
than  sufficient  to  achieve  the  approxi¬ 
mate  original  ccmtour  surface  coal  min¬ 
ing  operations  shall  be  conducted  to 
meet  the  following  standards: 

(1)  Transport,  backfill,  and  grade  all 
spoil  and  wastes  not  required  in  the 
surface  mining  area  to  achieve  approx¬ 
imate  original  contoxir  to  the  lowest 
practicable  grade. 

(2)  Deposit,  backfill,  and  grade  excess 
spoil  and  wastes  only  within  the  permit 
area  and  dispose  of  such  materials  in 
conformance  with  9  715.15. 

(3)  Transport,  backfill,  and  grade  ex¬ 
cess  spoil  and  wastes  to  maintain  the 
hydrologic  balance  in  accordance  with 


FEDERAL  REGISTER,  VOL  42,  NO.  1 73— WEDNESDAY,  SEPTEMBER  7,  1977 


44932  PROPOSED  RULES 


S  715.17  and  to  provide  long-term  sta- 
bUlty. 

(4)  Transport,  backfill,  grade,  and  re¬ 
vegetate  wastes  and  excess  spoil  to 
achieve  an  ecologically  sound  land  use 
ccxnpatible  with  the  prevailing  land  uses 
in  luunined  areas  surrounding  the  per¬ 
mit  area. 

(5)  Eliminate  all  high  walls  and  de¬ 
pressions  except  as  stated  in  paragraph 
(e)  of  this  section  by  filling  with  spoil 
and  suitable  waste  materials. 

(1)  Regrading  to  remove  rills  and  gul¬ 
lies.  When  rills  or  gullies  deeper  than  6 
inches  form  in  areas  that  have  been  re¬ 
graded  and  the  top  soil  replaced  but 
vegetation  has  not  yet  been  established, 
the  permittee  shall  fill,  compact,  or 
otherwise  stabilize  the  rills  and  gullies 
and  reseed  or  replant  the  areas  accord¬ 
ing  to  S  715.20. 

(J)  Covering  coal  and  acid-forming, 
toxic- forming,  combustible,  and  other 
waste  materials;  stabilizing  backfilled 
materials;  and  using  waste  material  for 
fill.  (1)  Cover.  All  undisturbed  coal  seams 
and  any  acid-forming,  toxic-forming, 
combustible  materials  or  any  other  waste 
materials  as  identified  by  the  regulatory 
authority  that  are  exposed,  used,  or  pro¬ 
duced  during  mining  shall  be  treat^  to 
neutralize  potential  toxicity  and  per¬ 
manently  covered  with  a  minimum  of  5 
feet  of  nontoxic  and  noncombustible  ma¬ 
terial,  in  order  to  prevent  water  [>ollu- 
tion,  adverse  effects  on  plant  growth  and 
land  uses,  and  sustained  combustion. 

(2)  Stabilization.  Backfilled  materials 
shall  be  compacted  wherever  necessary 
to  prevent  leaching  of  toxic  materials 
into  surface  or  subsurface  waters  in  ac¬ 
cordance  with  §  2020.17(g)  and  wher¬ 
ever  necessary  to  ensure  the  stability  of 
the  backfilled  materials.  The  equipment 
to  be  used,  the  method  of  compacting 
material  and  the  design  specifications 
shall  be  approved  by  the  regulatory  au¬ 
thority  before  the  toxic  materials  are 
covered. 

(3)  Use  of  waste  materials  as  fill.  Be¬ 
fore  waste  materials  from  a  coal  prep¬ 
aration  or  conversion  facility  or  from 
other  activities  conducted  outside  the 
permit  area  such  as  municipal  wastes 
are  used  for  fill  material,  it  must  be 
demonstrated  to  the  regulatory  author¬ 
ity  by  means  of  chemical  and  physical 
analyses  that  use  of  these  materials  will 
not  adversely  affect  water  quality,  water 
flow,  and  vegetation;  will  not  present 
hazards  to  public  health  and  safety;  and 
will  not  cause  instability  in  the  back¬ 
filled  area. 

(k)  Grading  along  the  contour.  All 
final  grading,  preparation  of  overbur¬ 
den  before  replacement  of  topsoil,  and 
placement  of  topsoil  in  accordance  with 
S  715.16,  shall  done  along  the  con¬ 
tour  to  minimize  subsequent  erosion  and 
instability.  If  grading  along  the  contour 
would  be  hazardous  to  equipment  opera¬ 
tors,  grading  in  a  direction  other  than 
generally  parallel  to  the  contour  may  be 
approved  by  the  regulatory  authority. 


§  7I,?.15  Disposal  of  spoil  and  waslo  ma¬ 
terial  in  areas  other  than  the  mine 
workings  or  excavations. 

(а)  Disposal  of  spoil  and  wastes  in 
other  than  valley  or  head -of -hollow  Alls. 
Spoil  and  waste  material  not  required  to 
achieve  the  approximate  original  con¬ 
tour  may  be  transported  to  and  placed 
in  a  controlled  (engineered)  manner  in 
disposal  areas  other  than  the  mine 
workings  or  excavations  only  If  all  the 
following  conditions,  in  additiwi  to  the 
other  requirements  of  this  part,  are  met: 

(1)  The  disposal  areas  shall  be  with¬ 
in  the  permit  area,  and  they  must  be 
approved  by  the  regulatory  authority. 

(2)  The  disposal  areas  shall  be  located 
on  the  most  moderate  sloping  and  nat¬ 
urally  stable  areas  available  as  approved 
by  the  regulatory  authority. 

(3)  Where  the  slope  in  the  disposal 
area  exceeds  lt>:5.5A  (18  percent),  or 
where  otherwise  required  by  the  reg¬ 
ulatory  authority,  structures  such  as 
keyway  cuts  (excavations  to  stable  bed¬ 
rock)  or  rock  toe  buttresses  shall  be 
used  to  stabilize  the  fill. 

(4)  The  disposal  area  does  not  contain 
springs,  natural  water  courses  or  wet 
weather  seeps  unless  lateral  drains  are 
constructed  from  the  wet  areas  to  the 
main  underdrains  in  such  a  manner  that 
filtration  of  the  water  into  the  spoil  pile 
will  be  prevented. 

(5)  The  spoil  and  wastes  shall  be 
placed,  compacted,  covered,  and  graded 
to  allow  surface  and  subsurface  drain¬ 
age  to  be  compatible  with  the  natural 
surroundings,  and  to  ensure  long-term 
stabUity.  The  final  configuration  of  the 
land  must  be  suitable  for  land  uses  ap¬ 
proved  in  accordance  with  S  715.13. 

(б)  The  fill  shall  be  designed  using 
recognized  professional  standards  and 
approved  by  a  registered  professional 
engineer. 

(7)  All  organic  material  shall  be  re¬ 
moved  from  the  disposal  area  and  the 
topsoil  must  be  removed  and  segregated 
before  the  surplus  material  is  placed  in 
the  disposal  area.  However,  if  approved 
by  the  regulatory  authority,  organic 
material  may  be  used  as  mulch  or  may 
be  Included  in  the  topsoil. 

(8)  The  fill  shsdl  not  Interrupt  or  en¬ 
croach  upon  active  drainage  channels 
in  a  way  that  will  impound  water  or 
cause  an  increase  in  suspended  solids  in 
the  surface  drainage  outside  the  permit 
area  over  that  existing  before  surface 
coal  mining  and  reclamation  operations. 

(9)  The  fill  shall  be  inspected  for 
stability  by  a  registered  engineer  or 
qualified  professional  specialist  at  least 
quarterly  and  during  critical  construc¬ 
tion  periods  to  assure  removal  of  all 
organic  material  and  topsoil,  placement 
of  underdrainage  systems,  and  proper 
construction  of  terraces  according  to  the 
approved  plan.  The  registered  engineer 
shall  provide  a  certified  report,  after 
each  Inspection  that  the  fill  has  been 
constructed  as  specified  by  the  design 
approved  by  the  regulatory  authority. 


(b)  Disposal  of  spoil  in  valley  or  head- 
of-hollow  Alls.  Waste  material  must  not 
be  disposed  of  in  valley  or  head -of -hol¬ 
low  fills.  Spoil  to  be  disposed  of  in  nat¬ 
ural  valleys  must  be  placed  in  accord¬ 
ance  with  the  f (blowing  requirements. 

(1)  The  disposal  areas  shall  be  with¬ 
in  the  permit  area,  and  they  must  be 
approved  by  the  regulatory  authority 
and  be  am>ropriately  bonded. 

(2)  Ihe  disposal  site  shall  be  near  the 
ridge  top  of  a  valley  selected  to  increase 
the  stability  of  the  fill  and  to  reduce 
the  drainage  area  above  the  fill. 

(3)  A  system  of  underdrains  con¬ 
structed  of  durable  rock  shall  be  in¬ 
stalled  along  the  natural  dralnageways 
of  the  disposal  area.  The  drainage  sys¬ 
tem  shall  extend  from  the  toe  to  the 
head  of  the  fill  and  contain  lateral 
drains  to  each  area  of  potential  drain¬ 
age  or  seepage.  In  constructing  the  un- 
derdrains,  a  maximum  of  10  percent  of 
the  rock  must  be  less  than  12  Inches  in 
size;  however,  no  rock  can  be  larger 
than  25  percent  of  the  width  of  the 
drain.  The  mlnimiun  size  of  the  main 
underdrain  shall  be; 


Total  amount  of 
till  niatorial 

Pradominaiit 
type  of  fill 
material  • 

Minimum  size 
of  drain 

In  feet 

Width  Ileight 

Lo.ss  than  1,000,000  yd  *. 

.  Randstone... 

10  4 

Do . 

Shale . 

10  8 

Mora  than  1,000,000yd  *. 

..  Randiitone... 

10  8 

Do . 

..  Shale . 

IG  16 

(3)  Spoil  shall  be  placed  and  com¬ 
pacted  to  designed  densities  in  lifts  that 
are  less  than  4  feet  thick. 

(4)  Terraces  shall  be  constructed  to 
stabilize  the  face  of  the  fill.  The  height 
of  each  terrace  shall  not  exceed  60  feet 
and  the  width  shall  not  be  less  than  20 
feet. 

(5)  The  tops  of  the  fill  and  each  ter¬ 
race  shall  be  graded  no  steeper  than 
lv:20h  (5  percent)  to  drain  surface 
water  to  the  sides  of  the  fill  where  stabil¬ 
ized  surface  channels  shall  be  estab¬ 
lished  off  the  fill  to  carry  drainage  away 
from  the  fill.  Drainage  shall  not  be  di¬ 
rected  over  the  face  of  the  fill  unless  ap¬ 
proved  by  the  regulatory  authority. 

(6)  All  surface  drainage  from  the  un¬ 
disturbed  area  above  the  fill  shall  be 
diverted  away  from  the  fill  area  into 
protected  channels. 

(7)  The  outslope  of  the  fill  shall  not 
exceed  lv:2h  (50  percent).  The  regula¬ 
tory  authority  may  require  a  flatter 
slope  because  of  the  physical,  climato¬ 
logical,  and  other  characteristics  of  the 
site. 

(8)  The  fill  shall  be  inspected  for  sta¬ 
bility  by  a  registered  engineer  or  quali¬ 
fied  professional  specialist  at  lea.st 
quarterly  and  during  critical  construc¬ 
tion  periods  to  assure  removal  of  all  or¬ 
ganic  material  and  topsoil,  placement  of 
underdrainage  systems,  and  proper  con¬ 
struction  of  terraces  according  to  the 
approved  plan.  The  registered  engineer 
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■hall  provide  a  certified  report,  after 
each  Inspection,  that  the  fill  has  been  • 
constructed  and  nialntalned  as  specified 
by  the  design  approved  by  the  regulatory 
authority. 

§715.16  Topsoil  handling. 

To  prevent  topsoil  from  being  con¬ 
taminated  by  spoil  and  waste  materials, 
the  permittee  or  operator  shall  remove 
the  toi>soil  as  a  separate  CH)eratlon  from 
areas  to  be  mined.  Topsoil  shall  be  im¬ 
mediately  redistributed  according  to  the 
reQulrements  of  paragraph  (b)  of  this 
section  on  areas  graded  to  the  approved 
postmining  configiu^tion.  If  sufficient 
graded  areas  are  not  immediately  avail¬ 
able  because  of  climatic  conditions  or 
size  of  the  area  on  which  topsoil  can  be 
distributed,  the  topsoil  shall  be  segre¬ 
gated.  stockpiled,  and  protected  frcxn 
wind  and  water  erosion  or  contaminants 
which  lessen  its  capability  to  support 
vegetation.  ' 

(a)  TopaoU  removal.  (1)  All  topsoil  to 
be  salvaged  shall  be  removed  before 
drilling  for  blasting,  blasting,  or  mining 
to  prevent  loss  and  contamination  of  the 
topsofl  with  undesirable  materials.  All 
topsoil  shall  be  r«noved  unless  otherwise 
approved  by  the  regulatory  authority  to 
provide  for  use  of  alternative  soU  horizon 
or  to  avoid  retention  of  excessive  B  hori¬ 
zon  material.  Where  the  removal  of  top¬ 
soil  results  in  erosltm  that  may  cause 
air  or  water  pollution,  the  re^atory 
authority  shall  limit  the  size  of  the  area 
from  which  topsoil  may  be  removed  at 
any  one  time  and  specify  methods  of 
treatment  to  control  erosion  of  exposed 
overbidden. 

(2)  Where  the  A  horizon  of  the  topsofl 
is  identified  by  surveys  and  soil  core  (or 
equivalent)  analyses  to  be  of  sufficient 
depth  to  permit  separate  removal  and 
to  be  of  high  quality  in  terms  of  plant- 
growth  medium  or  native-seed  source, 
the  regulatory  authority  shall  require 
that  the  entire  A-horizon  be  removed 
separately  and  segregated  from  the 
other  soil  horizons  and  r^laced  as  the 
surface  soil  layer. 

(3)  Overburden  may  be  used  instead 
of.  or  as  a  supplement  to,  t(^>sofl  only 
where  the  available  topsofl  is  of  inade¬ 
quate  quantity  or  quality  to  sustain 
vegetation,  and  if  all  the  following  re¬ 
quirements  are  met: 

(i)  The  permittee  demonstrates  that 
the  overburden  is  more  suitable  for  veg¬ 
etation  by  the  results  of  chemical  and 
phjrsical  analyses,  which  shall  include 
determinations  of  pH,  percent  organic 
matter,  nitrogen,  phosphorous,  potas¬ 
sium,  texture  class,  water  holding  capa¬ 
city.  potential  acidity  or  other  analyses 
as  required  by  the  regulatory  authority, 
and  by  the  results  of  any  field -site  trials 
or  greenhouse  results  required  by  the 
regulatory  authority. 

(il)  The  chemical  and  physical  anal¬ 
yses  and  the  field-site  trials  are  accom- 
p>anied  by  a  certification  from  a  qualified 
soils  scientist. 

(ill)  The  alternative  overburden  is  re¬ 
moved,  segregated,  stockpiled,  and  re¬ 
placed  in  conformance  with  this  section. 

(b)  TopaoU  rediairibution.  (1)  After 
final  grading  and  befm'e  the  topsoil  is  re¬ 


placed,  regarded  land  shall. be  scarified 
or  otherwise  treated  to  eliminate  slippage 
surfaces. 

(2)  Topsoil  shall  be  redistributed  in 
a  manner  that — 

(i)  Achieves  a  uniform  thickness 
throughout  the  regraded  area. 

(il)  Prevents  excess  compaction  of  the 
spoil  and  topsofl;  and 

(lii)  Protects  the  topsoil  from  wind 
and  water  erosion  before  it  is  seeded  or 
planted. 

(3)  Water  erosiem  shall  be  minimized 
by  spreading  soil  or  finishing  grading  of 
soil  along  the  contour,  unless  this  action 
would  be  hazardous  to  equipment  (V- 
erators.  Grading  in  a  direction  other 
than  generally  parallel  to  the  contour 
shall  be  approved  by  the  regulatory  au¬ 
thority  before  final  grading. 

(c)  TopaoU  atorage.  If  the  permit 
allows  storage  of  topsofl,  the  stockpiled 
topsoil  shall  be  placed  within  the  permit 
area  where  it  will  not  be  disturbed  or  be 
exposed  to  excessive  water,  wind  erosion 
or  contaminants  which  lessen  its  capabil¬ 
ity  to  support  vegetation  bef(H%  it  can 
be  redistributed  on  terrain  graded  to 
final  contour.  If  stockpiles  are  to  be  in 
place  for  more  than  30  days,  they  shall 
be  selectively  tflaced  and  protected  from 
wind  and  water  erosion,  unnecessary 
(XHnpaction,  and  contamination  by  un¬ 
desirable  materials  either  by  a  vegetation 
cover  as  defined  in  i  715.20(g)  or  by 
other  methods  that  have  been  demon¬ 
strated  to  provide  equal  protection  such 
as  snow  fences,  chemical  binders,  and 
mulching.  The  regulatory  auth(M‘ity  may 
require  more  stringent  standards  if  a 
high  potential  exists  for  loss  of  topsofl 
through  erosion,  and  shall  prohibit  tnov- 
Ing  the  t(H>sofl  once  it  is  placed  in  a  stor¬ 
age  area  until  it  is  moved  to  a  regraded 
area  for  redistribution. 

(d)  Nutrienta  and  aoU  amendmenta. 
Nutrients  and  soil  amendments  In  the 
amounts  and  analyses  as  determined  by 
soil  tests  shall  be  applied  to  the  topsofl 
to  produce  soil  that  will  suppmrt  the 
reclamation  requirements  of  8  715.20. 

§  713.17  Protection  of  the  hydrologic 
system. 

The  permittee  shall  plan  and  conduct 
coal  mining  and  reclamation  (Hieratlons 
to  minimize  disturbance  of  and  to  pre¬ 
vent  long-term  changes  in  the  prevailing 
hydrologic  balance,  on  or  oS  site. 
Changes  in  water  quality  and  quantity, 
in  the  depth  to  ground  water,  or  in  the 
location  of  surface-water  drainage  chan¬ 
nels  will  be  limited  to  changes  that  do 
not  violate  applicable  Federal  and  State 
regulations  and  do  not  adversely  affect 
the  post-mining  use  of  the  disturbed 
lands.  The  permittee  shall  conduct  all 
(^rations  in  such  a  way  as  to  minimize 
water  pollution  and,  where  necessary,  use 
treatment  methods  to  contrifl  water 
pifllution.  Practices  that  will  minimize 
pollution  Include  but  are  limited  to 
stabilizing  disturbed  areas  through  shap¬ 
ing  and  grading,  diverting  runoff, 
achieving  quick  growing  stands  of  tem¬ 
porary  vegetation,  lining  drainage  chan¬ 
nels  with  rock  or  vegetation,  mulching 
topsofl,  sealing  off  acid-forming  and 


toxic-forming  materials,  and  selectively 
placing  waste  materials  in  backfill  areas. 
If  pi^utlon  can  be  controlled  mly  by 
treatment,  the  permittee  shall  hperatd 
and  maintain  the  necessary  water-treat¬ 
ment  facilities.  However,  the  permittee 
shall  emihasize  mining  and  reclamation 
practices  that  will  prevent  or  minimize 
water  pollution  in  preference  to  water- 
treatment  facilities. 

(a)  Water-quality  atandarda  and  efflu¬ 
ent  limitations.  All  drainage  from  the 
disturbed  area,  including  areas  revege¬ 
tated  and  not  released  frmn  bond,  shall 
be  discharged  through  a  settling  pond,  or 
a  series  of  settling  ponds.  The  regulatory 
authority  may  grant  exemptions  from 
this  requirement  only  when  the  disturbed 
drainage  area  within  the  disturbed  area 
is  small  and  settling  pinsds  are  not  nec¬ 
essary  to  meet  water-quality  standard 
and  effluent  limitations.  Discharges  fimn 
the  entire  permit  area  must  meet  all  ap- 
pllcalfle  Federal  and  State  water-quality 
standards  and  the  following  numerical 
effluent  limitations: 


Effluent  limitatioM,  in  miUigrama  per  litiT 
except  for  hydrogen-ion  concentration 


Efllwnt 

characteristic 

Maximum 
allowable  > 

Average  of 
dally  values 
fbr» 

eonaecutivo 
discharge 
days  > 

Iron,  total . 

7.0 . 

3.5 

Mannnnae,  total . 

Totu  suspended  solids  >. 

4.0 . 

2.0 

70.0 . 

35.0 

Uydrogen-ion  ooncen- 

Within  the 

iration. 

range  0.0  to 
9.0. 

>  Baiwd  on  a  rppr«!<entatiTe  !«nipUns  sehodule. 

*  In  Arizone,  Colorado,  Montana,  New  Mexico,  Nortb 
Dakota  South  Dakota,  Utah,  and  Wyoming,  total 
su.spenaed  solids  limitations  will  be  determined  on  a 
oaae-by-ease  basis,  but  they  must  not  be  greater  than  45 
mg/1  (maximum  allowable)  and  30  mg/1  (arerage  of  daily 
values  (or  30  consecutive  discharge  days)  based  on  a 
representative  sampling  schedule. 

(1)  Any  overflow  or  other  discharge 
of  surface  water  from  the  permit  area 
that  would  result  from  an  event  larger 
thft.n  a  25 -year  24 -hour  frequency  event 
will  not  be  subject  to  these  effluent  stand¬ 
ards. 

(2)  The  permittee  shall  install,  oper¬ 
ate,  and  maintain  adequate  facilities  to 
tresit  any  water  dischsirge  that  violates 
the  standards  and  limitations  of  this 
paragraph  or  other  applicable  standards. 
If  the  pH  of  discharged  waters  nor¬ 
mally  is  less  than  6.0,  and  the  mine 
normally  produces  more  than  500  tons 
of  coal  per  operating  day,  an  automatic 
lime  fe^er  or  other  neutralization  de¬ 
vice  approved  by  the  regulatory  author¬ 
ity  shall  be  installed,  operated,  and 
maintained. 

(b)  Surface-water  monitoring.  (1) 
Equipment  necessary  to  measure  the 
quality  and  quantity  of  surface-water 
discharges  from  the  permit  area  and  to 
identify  the  effects. of  surface  mining 
and  reclamation  operations  on  the  sur¬ 
face  water  shall  be  installed,  main¬ 
tained,  and  operated,  and  shall  be  re¬ 
moved  when  no  longer  required.  Total 
iron,  total  manganese,  total  suspended 
s(flids,  pH,  and  fiow  must  be  measured 
on  a  daily  basis  whenever  a  discharge  j 
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occurs  unless  It  can  be  demonstrated  to 
the  satistactkm  of  the  regulatory  au¬ 
thority  that  different  analyses  are  re¬ 
quired.  The  regulatory  authority  may 
require  additional  analyses. 

(2)  Daily  samples  shall,  fm*  all  dis¬ 
charges  that  occur  more  than  1  hour 
(continuous  or  intermittent  flow),  be 
comprised  of  at  least  four  samples  rep¬ 
resentative  of  actual  conditions,  compo¬ 
sited  for  a  daily  analysis.  Chemical  anal¬ 
ysis  must  be  performed  as  specified  in 
40  CPR  136.  The  results  of  these  meas¬ 
urements  shall  be  submitted  to  the  reg¬ 
ulatory  authority  on  a  monthly  basis,  but 
within  60  days  of  collection.  How'ever, 
if  the  discharge  is  subject  to  regulation 
by  a  Federal  or  State  permit  issued  in 
compliance  with  section  301  of  the  Fed¬ 
eral  Water  Pollution  Control  Act  Amend¬ 
ments  of  1972  (33  JJ.S.C.  1311),  a  copy 
of  the  cc»npleted  reporting  form  supplied 
to  meet  the  permit  requirements  may  be 
submitted  to  the  regulatory  authority  to 
satisfy  the  monitoring  and  reporting  re¬ 
quirements  of  this  paragraph,  if  the  re¬ 
ported  data  meets  the  requirements  of 
this  paragraph.  Violations  of  permit  con¬ 
ditions  must  be  reported  to  the  regula¬ 
tory  authority  Immediately  after  receipt 
of  analytical  results  by  the  permittee. 

(c)  Diversion  and  conveyance  of  over¬ 
land  flow  from  disturbed  areas.  In  order 
to  prevent  acid  and  other  toxic  mine 
drainage  from  polluting  surface  and 
ground  water  and  to  minimize  erosion, 
overland  flow  shall  be  diverted  away 
fixxn  disturbed  areas  by  means  of  tem¬ 
porary  or  permanent  diversion  struc¬ 
tures,  and  the  following  requirements 
shall  be  met: 

(1)  Temporary  diversion  structures 
are  those  used  during  mining  and  rec¬ 
lamation.  When  no  longer  needed  to  pro¬ 
tect  disturbed  areas,  the  structures  ^all 
be  removed  and  the  area  reclaimed.  They 
shall  be  c(mstructed  to  safely  pass  the 
peak  runoff  frcxn  a  precipitation  event 
with  a  10-year  recurrence  interval,  or 
a  larger  event  as  specified  by  the  regu¬ 
latory  authority. 

(2)  Permanent  diversion  structures 
are  those  ronaining  after  mining  and 
reclamation  and  approved  for  retention 
by  the  regulatory  authority  and  other 
appropriate  State  and  Federal  agencies. 
To  protect  fills  and  prt^rty  and  avoid 
danger  to  public  health  and  safety,  per¬ 
manent  diversion  structures  shall  con¬ 
structed  to  saf^y  pass  the  peak  nmoff 
from  a  precipitation  event  with  a  100- 
year  recurrence  Interval  or  a  larger  event 
as  specified  by  the  regulator^'  authority. 
Permanent  diversions  shaU  be  con¬ 
structed  with  gmtly  sloping  banks  that 
are  stabilized  by  vegetation.  Asihalt, 
concrete,  or  other  similar  linings  shall 
not  be  u^  unless  specifically  required  to 
prevent  seepage  or  to  provide  stability 
and  are  approved  by  the  regulatory  au¬ 
thority, 

(3)  Diversions  shall  be  designed,  con¬ 
structed,  and  maintained  in  a  manner 
that  does  not  Increase  the  total  sus¬ 
pended  solids  leaving  the  permit  area 
cm  a  seasonal  basis  above  those  levels 
that  existed  before  mining  and  in  ex¬ 
cess  of  requimnents  set  by  applicable 
Federal  and  State  law. 


(4)  Discharges  from  diversions  that 
pass  entirely  through  undisturbed  areas 
shall  meet  applicable  watei^quality 
stahdards  for  the  receiving  streams.  Dis¬ 
charges  from  diversions  that  pass 
through  disturbed  areas  must  comply 
witli  paragraih  (a)  of  this  secticm. 

(5)  Surface  water  shall  not  be  di¬ 
verted  into  underground  mine  workings 
unless  it  is  demonstrated  to  the  satis¬ 
faction  of  the  regiUatory  authority  that 
such  diversion  will  al>ate  water  pollution 
or  otlierwise  eliminate  public  hazards  re¬ 
sulting  from  underground  mining. 

(d)  Stream  channel  diversions.  (1) 
Flow  from  perennial,  intermittent,  and 
ephemeral  streams  within  the  permit 
area  may  be  diverted  only  when  the  di¬ 
versions  are  approved  by  the  regulatory 
authority  and  they  are  in  compliance 
with  local.  State,  and  Federal  law  and 
approved  regiUaUons.  Wh^  streamfiow 
is  allowed  to  be  diverted,  the  new  stream 
channel  shall  be  designed  and  con¬ 
structed  to  meet  the  following  require¬ 
ments: 

(1)  The  average  stream  gradient  shall 
be  maintained  and  the  channel  designed 
to  remain  stable  after  mining  and  recla¬ 
mation  operations  are  completed. 

(ii)  Channel,  bank,  and  fl(x>d-plaln 
configurations  shall  be  adequate  to  safely 
pass  the  peak  runoff  of  a  precipitation 
event  with  a  10-year  recurrence  Interval 
for  temporary  diversions  and  a  100-year 
recurrence  interval  for  permanent  di¬ 
versions:  or  larger  events  as  specified  by 
tlie  regulatory  authority. 

(iii>  Channel  banks  shall  be  protected 
from  erosion  by  measures  such  as  seed¬ 
ing.  planting  and  applying  riprap. 

(iv)  PLsh  and  wildlife  habitat  and  wa¬ 
ter  and  vegetation  of  significant  value 
for  wildlife  food  or  shelter  shall  be  pro¬ 
tected  in  consultatlcm  with  appropriate 
fish  and  wildlife  management  agencies. 

(V)  Diversions  shall  be  designed,  con¬ 
structed,  and  maintained  in  a  manner 
that  does  not  increase  the  total  sus¬ 
pended  solids  leaving  the  permit  area 
on  a  seasonal  basis  above  those  levels 
that  existed  before  mining.  Applicable 
State  and  Federal  water-quality  stand¬ 
ards  shall  be  met. 

(2)  All  temporary  diversion  structures 
shall  be  removed  before  release  of  appli¬ 
cable  bonds  unless  the  regulatory  author¬ 
ity  approves  the  retention  of  those  struc¬ 
tures. 

(3)  Buffer  zone.  No  land  shall  be  dis¬ 
turbed  within  100  feet  of  an  intermittent 
or  perennial  stream  not  approved  for 
mining  unless  authorized  by  the  regula¬ 
tory  authority.  The  area  not  to  be  dis¬ 
turbed  shall  1^  designated  a  buffer  zone 
and  marked  with  signs  as  specified'  in 
S  715.12. 

(e)  Settling  ponds.  Settling  ponds 
shall  be  constructed  in  appropriate  loca¬ 
tions  in  each  drainage  area  prior  to  any 
mining  in  that  drainage  area  in  order  to 
control  sedimentation  or  otherwise  treat 
water  in  accordance  with  paragraph  (a) 
of  this  section.  These  ponds  inay  used 
individually  or  in  a  series,  and  tiiey  shall 
meet  the  following  criteria: 

( 1 )  The  minimum  storage  volume  shall 
equal  the  sum  of — (1)  The  volume  of 
runoff  to  be  controlled  from  the  drainage 


area  above  the  settling  pond  that  results 
from  a  10-year  24-hour  precipitation 
event: 

(ii)  0.2  acre-feet  of  storage  for  each 
of  disturbed  area  within  the  upstream 
drainage  area:  and 

(ill)  additional  storage  as  necessary  to 
meet  the  effluent  standards  of  paragraph 
(a)  of  this  section. 

(2)  An  appropriate  combination  of 
principal  and  emergency  spillways  shall 
be  provided  to  safely  discharge  the  peak 
runoff  from  a  precipitation  event  with 
a  25-year  recurrence  interval,  or  larger 
event  as  specified  by  the  regulatory  au¬ 
thority. 

(3)  All  settling  ponds  shall  be  ex¬ 
amined  for  structural  weakness,  erosion 
and  other  hazardous  conditions  in  ac¬ 
cordance  with  inspection  requirements 
contained  in  $  77.216-3  of  this  Title. 

(4)  All  settling  ponds  shall  be  removed 
and  the  disturbed  areas  regraded,  re- 
vegetated,  and  stabilized  before  release 
of  applicable  bonds  urJess  the  regulatory 
authority  approves  retention  of  the 
•ponds. 

(5)  Sediment  shall  be  removed  from 
settling  ponds  when  the  volume  of  sedi¬ 
ment  accumulates  to  5C  percent  of  the 
sediment  storage  volume  required  in 
paragraph  (e)  (1)  of  this  section.  The 
sediment  shall  be  disposed  of  in  a  way 
that  prevents  it  froni  entering  surface 
water,  contaminating  subsurface  water, 
and  causing  adverse  effects  due  to  its 
chemical  and  physical  pharacteristics  on 
infiltration,  vegetation,  or  water  quality. 
SeJlment  that  has  been  removed  from 
settling  ponds  and  that  meets  the  re¬ 
quirements  for  topsoil  may  be  redistrib¬ 
uted  over  graded  aresis  in  accordance 
with  S  715.16. 

(6)  Discharges  from  settling  pond.s 
shall  meet  the  water-quality  and  effluent 
requirements  of  paragraph  (a)  of  this 
section. 

(7)  If  a  settling  pond  includes  an  em¬ 
bankment  that  is  more  than  20  feet  in 
height,  as  measured  from  the  upstream 
toe  of  the  embankment  to  the  crest  of 
the  emergency  spillway,  or  has  a  storage 
volume  of  20  acre-feet  or  more,  the  fol¬ 
lowing  additional  requirements  shall  be 
met: 

(i)  An  appropriate  combination  of 
principal  and  emergency  spillways  shall 
be  provided  to  safely  discharge  the  run¬ 
off  from  the  design  storm  as  specified  by 
the  regulatory  authority,  nils  design 
storm  shall  not  have  a  recurrence  fre¬ 
quency  of  less  than  50  years. 

(11)  Ponds  shall  be  designed  and  con¬ 
structed  with  a  safety  factor  of  at  least 
1.5  for  embankment  slope  stability. 

(ill)  The  minimum  top  width  of  the 
embankment  shall  not  be  less  than  the 
H+35 

quotient  of  — g —  where  H  is  the  height 

of  the  embankment  as  measured  from 
the  upstream  toe  to  the  top  of  the  em¬ 
bankment. 

(iv)  Ponds  shall  have  appropriate  bar¬ 
riers  to  control  seepage  sdong  conduits 
that  extend  through  the  embankment. 

(8)  All  ponds  shall  be  designed  and 
constructed  under  the  supervision  of,  and 
inspected  and  certified  after  construction 
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for  compliance  with  design  requirements, 
by  a  registered  professional  engineer. 

(f)  Discharged  structures.  Discharges 
from  settling  ponds  and  diversions  shall 
be  controlled  using  available  technology, 
such  as  energy  dissipators,  surge  ponds, 
and  otlier  devices  to  reduce  erosion  and 
prevent  deepening  and  enlargement  of 
stream  channels. 

(g>  Acid  and  toxic  materials.  Drainage 
from  acid  forming  and  toxic  forming 
mine  materials  into  ground  and  surface 
water  must  be  prevented  by — 

(1)  Identifying  and  burying  in  the 
permit  area  spoil  and  waste  materials 
that  can  be  toxic  or  otherwise  harmful 
to  vegetation  and  can  adversely  affect 
water  quality.  The  material  shall  be  bur¬ 
led  with  a  minimum  of  5  feet  of  non¬ 
toxic  material  or  using  other  procedures 
in  accordance  with  S  715.14.  Material 
shall  not  be  buried  or  stored  within  100 
feet  of  any  perennial  or  intermittent 
stream,  or  used  in  construction  of  dams, 
embankments  or  roads  or  where  they 
will  pollute  smlace  and  ground  water. 

(2)  Bur3rlng  all  material  within  30 
days,  or  less  if  specified  by  the  regulatory 
authority.  If  necessary  to  store  the  ma¬ 
terial,  piles  shall  be  stored  on  imperme¬ 
able  material  and  protected  from  erosion 
and  contact  with  surface  water. 

(3)  Casing,  sealing,  or  otherwise  man¬ 
aging  boreholes,  shafts,  wells,  and  auger 
or  otlier  horizontal  holes  to  prevent  pol¬ 
lution  of  surface  or  ground  water,  and  to 
prevent  mixing  of  groimd  waters  of  sig¬ 
nificantly  different  quality  (unless  mix¬ 
ing  is  approved  by  the  regulatory  author¬ 
ity).  All  boreholes  that  are  within  the 
permit  area  but  are  outside  the  surface 
coal  mining  area  or  which  ext^d  be¬ 
neath  the  coal  to  be  mined  and  into  aqui¬ 
fers,  shall  be  plugged  permanently  in  a 
manner  approved  by  the  regulatory  au¬ 
thority. 

(4)  Taking  such  other  actions  as  re¬ 
quired  by  the  regulatory  authority. 

(h)  Recharge  capacity  of  reclaimed 
lands.  The  disturb^  area  shall  be  re¬ 
claimed  to  restore  approximate  premin¬ 
ing  infiltration  rates  and  to  restore  the 
ability  of  the  reclaimed  area  to  trans¬ 
mit  water  to  the  ground-water  system. 
All  available  measures  shall  be  used  to 
ensure  that  the  recharge  capacity  of 
the  reclaimed  land  will  support  the  ap¬ 
proved  postmining  use  of  the  land. 

(i)  Restoration  of  ground-water  sys¬ 
tems.  Backfilled  materials  shall  be  selec¬ 
tively  placed  to  reestablish  ground-water 
systems  to  approximate  premining  con¬ 
ditions. 

(f)  Alluvial  valley  floors  west  of  the 
100th  meridian  west  longitude.  (1)  Es¬ 
sential  elements  of  the  hydrologic  func¬ 
tions  of  alluvial  valley  fioors  shall  be  pre¬ 
served  throughout  the  mining  and  rec¬ 
lamation  process  by  maintaining  or  es¬ 
tablishing: 

(i)  The  gradient  of  streams; 

(ii)  Aquifers,  aquicludes,  capillary 
zones,  and  perched  water  zones; 

(iii)  Quantity  and  quality  of  siu^ace 
and  ground  water; 

(iv)  Depth  to.  and  seascmal  fluctua¬ 
tions  of,  ground  water  where  groimd  wa- 
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ter  supports  a  subirrigated  vegetation 
system; 

(V)  Configuration  and  stability  of  the 
land  surface  in  the  flood  plain  as  they 
allow  or  facilitate  irrigation  with  flood 
waters  and  maintain  erosional  equilib¬ 
rium;  and 

(vl)  Soil  profiles,  including  physical 
and  chemical  characteristics  of  the  sub¬ 
strate  (or  plant-growth  medium)  which 
provide  moisture  holding  capacity  and 
thereby  provide  for  sustained  vegetation 
growth  through  the  dry  months. 

(2)  Surface  mining  and  reclamation 
operations  conducted  in  or  adjacent  to 
alluvial  valley  floors  located  west  of  the 
100th  meridian  west  longitude  shall  not 
interrupt,  discontinue,  or  preclude  farm¬ 
ing  on  these  alluvial  valley  floors  luiless 
the  premining  land  use  of  such  alluvial 
valley  floors  has  been  undeveloped 
rangeland  with  no  regular  cropping  of 
hay  or  unless  the  area  of  the  affected 
alluvial  valley  floor  is  of  small  acreage 
and  provides  negligible  support  for  one 
or  more  farmer’s  production.  This  para¬ 
graph  (j)  (2)  does  not  apply  to  those 
surface  coal  mining  operations  that— 

(i)  Were  in  production  in  the  year  pre¬ 
ceding  August  3,  1977,  were  located  in  or 
adjacent  to  an  alluvial  valley  floor,  and 
produced  coal  in  commercial  quantities 
in  the  period  identified  in  this  para¬ 
graph:  or 

(li)  Had  specific  permit  approval  by 
the  State  regulatory  authority  before 
August  3,  1977,  to  conduct  surface  coal 
mining  operations  for  an  area  within  the 
affected  alluvial  valley  floor. 

(3)  Before  new  surface  mining  and 
reclamation  operations  which  may  be 
authorized  under  paragraph  (j)(2)  of 
this  section  are  commenced,  the  permit¬ 
tee  shall  submit  and  the  regulatory  au¬ 
thority  shall  approve  detailed  surveys 
and  baseline  data  to  establish  standards 
against  which  the  requirements  of  para¬ 
graph  (1)  of  this  section  can  be  meas¬ 
ured.  The  surveys  and  data  shall 
include — 

(1)  A  map  at  a  scale  determined  by 
the  regulatory  authority  showing  the  lo¬ 
cation  of  the  alluvial  valley  floor. 

(ii)  Baseline  data  covering  a  full  water 
year  for  each  of  the  hydrologic  elements 
identified  in  paragraph  (1)  of  this 
section. 

(iii)  Such  other  data  as  the  regulatory 
authority  may  require. 

(k)  Ground-water  monitoring. 
Ground-water  levels  and  quality  of  the 
ground  water  shall  be  monitored  as  ap¬ 
proved  by  the  regulatory  authority,  to 
determine  the  effects  of  surface  coal 
mining  operations  on  ground  water. 
When  mining  is  done  below  the  water 
table,  the  water  levels  shall  be  monitored 
in  representative  ground-water  wells 
within  the  area  which  may  be  influenced 
by  the  mining  or  in  such  other  wells 
that  can  adequately  reflect  hangps  in 
water  levels.  Where  existing  wells  are 
inadequate  to  measure  long-term 
changes,  the  permittee  may  be  required 
by  the  regulatory  authority  to  drill  and 
cmnplete  wells  to  measure  water  quan¬ 
tity  and  quality  in  the  permit  area.  When 
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determined  necessary  by  the  regulatory 
authority,  the  permittee  also  may  be 
required  to  drill  and  complete  wells  to 
measure  water  levels  on  and  off  site  sub¬ 
ject  to  surface  owner  consent.  These 
wells  must  monitor  all  aquifers  that  may 
be  affected  by  mining. 

(1)  Hydrologic  impact  of  roads.  (1) 
General.  Access  and  haul  roads  and 
associated  bridges,  culverts,  ditches,  and 
road  rights-of-way  shall  be  constructed, 
maintained  and  reclaimed  so  as  to  con¬ 
trol  diminution  or  degradation  of  water 
quantity  or  quality.  The  land  over  which 
roads  are  constructed  for  surface  coal 
minhig  and  reclamation  operations  shall 
be  reclaimed  in  accordance  with  this 
part,  unless  retention  of  a  road  is  ap¬ 
proved  under  §  715.13,  as  being  an  in¬ 
tegral  and  contributing  part  of  the  post¬ 
mining  use  of  the  land. 

(2)  Construction,  (i)  All  roads,  insofar 
as  possible,  shall  be  located  on  benches, 
ridges,  or  flatter  and  more  stable  slopes 
to  minimize  erosion.  Stream  fords  are 
prohibited  unless  they  are  specifically 
approved  by  the  regulatory  authority  as 
temporary  routes  across  dry  streams 
unrelated  to  coal  haulage.  Roads  shall 
not  be  located  in  stream  beds;  nor  shall 
they  be  located  within  the  100-year  flood 
plain  of  any  stream  imless  it  can  be 
demonstrated  that  the  roads  will  not 
restrict  the  flow  of  the  base  flood  (a  flood 
that  has  a  1  percent  or  greater  chance 
of  occurring  in  any  year),  nor  increase 
erosion  or  cause  significant  sedimenta¬ 
tion  or  flooding.  However,  nothing  in 
this  paragraph  will  be  construed  as  pro¬ 
hibiting  relocation  of  stream  channels 
in  accordance  with  paragrraph  (d)  of 
this  section. 

(ii)  In  order  to  minimize  erosion  and 
subsequent  hydrologic  disturbances, 
roads  shall  be  constructed  in  compliance 
with  the  following  grade  restrictions,  or 
other  grade  determined  by  the  regula¬ 
tory  authority  to  be  necessary  to  control 
erosion: 

(A)  The  overall  sustained  grade  shall 
not  exceed  lJ):10A  (10  percent). 

(B)  The  maximum  grade  greater  than 
10  percent  shall  not  exceed  lr:6.5A  (15 
percent)  for  more  than  300  feet. 

(C)  There  shall  not  be  more  than  300 
feet  of  maximum  grade  within  each  1,000 
feet. 

(iii)  All  access  and  haul  roads  shall 
be  adequately  drained  using  structures 
such  as,  but  not  limited  to,  ditches, 
water  carriers,  cross  drains,  and  ditch- 
relief  drains.  For  access  and  haul  roads 
that  are  to  be  maintained  for  more  than 
1  year,  water-control  structures  shall  be 
designed  with  a  discharge  capacity  capa¬ 
ble  of  passing  the  peak  flow  frcnn  a  25- 
year  24-hour  precipitation  event.  Drain¬ 
age  pipes  and  culverts  shaU  be  con¬ 
structed  to  avoid  plugging  or  collapse 
and  erosion  at  inlets  and  outlets.  Drain¬ 
age  ditches  shall  be  provided  at  the  toe 
of  all  cut  slopes  formed  by  the  construc¬ 
tion  of  roads.  Trash  racks  smd  debris 
basins  shall  be  Installed  in  the  drainage 
ditches  wherever  debris  frcxn  the  drain¬ 
age  area  could  impair  the  functions 
the  structures.  Ditch  relief  and  cross 
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drains  shall  be  spaced  according  to 
grade.  Drainage  from  access  and  haul 
roads  shall  meet  the  water-quality  re¬ 
quirements  ol  §  715.17. 

(Iv)  Access  and  haul  roads  shall  be 
surfaced  with  durable  material.  Toxlc- 
or  acid-forming  substances  shall  not  be 
used  In  the  surface  material.  Vegetation 
may  be  cleared  only  for  the  essential 
width  necessary  for  road  and  associated 
ditch  ctmstruction  and  to  serve  trafiftc 

(3)  Maintenance.  (1)  Access  and  haul 
roads  shall  be  routinely  maintained  by 
measures  such  as,  but  not  limited  to. 
wetting,  scraping,  ot  surfacing. 

(li)  Ditches,  culverts,  drains,  trash 
racks,  debris  basins  and  other  struc¬ 
tures  serving  to  drain  access  and  haul 
roads  shall  not  be  restricted  or  blocked 
in  any  manner  that  impedes  drainage 
or  adversrty  affects  the  Intended  pur¬ 
pose  Qi  the  structure. 

(m>  Hydrologic  impacts  of  other  trans¬ 
port  facilities.  Railroad  loops,  spiu^.  sid¬ 
ing  or  other  transport  facilities  shall  be 
constructed,  maintained  and  reclaimed 
so  as  to  contixd  diminution  or  degrada¬ 
tion  of  water  quantity  or  quality. 

§  715.18  Dams  conjilruclcd  of  refuse 
materials,  general. 

(a)  No  mine  or  processing  refuse  ma¬ 
terials  shall  be  used  in  existing  or  new 
dams  without  the  approval  of  the  regu¬ 
latory  authority.  The  permittee  or  oper¬ 
ator  shall  design,  locate,  construct,  op¬ 
erate,  maintain,  modify,  abandon,  and 
remove  all  dams  (used  either  temporari¬ 
ly  or  permanently)  when  constructed  of 
mine  refuse  materials,  tailings,  coal 
processing  wastes,  or  other  liquid  or  solid 
wastes  in  accordance  with  the  require¬ 
ments  of  this  section. 

(b)  Definitions. — Refuse  materials. 
Coal  mine  waste  materials  excavated  or 
removed  during  surface  coed  mining  and 
reclamation  (qjerations  or  separated 
from  mined  coal.  The  material  may  be  a 
mixture  of  coal,  slack  coal,  or  waste  coal ; 
organic  ipaterial;  shale,  cla3^tone,  sand¬ 
stone,  siltstone,  or  limest<me,  or  related 
materials. 

Safety  factor.  The  ratio  of  the  avail¬ 
able  shear  strength  to  the  developed 
shear  stress  on  a  potential  surface  of 
sliding  determined  by  accepted  engi¬ 
neering  practice. 

(c)  Dams  constructed  of  refuse  mate¬ 
rials.  (1)  Refuse  shall  not  be  used  in  the 
coaistruction  of  dams  xmless  dememstrat- 
ed  to  have  no  adverse  effect  on  stability. 

(2)  Plans  for  dams  or  impoundments 
shall  be  approved  by  the  regulatory  au¬ 
thority  before  construction  and  shall 
contain  the  minimum  plan  requirements 
established  by  the  Mining  Enforcement 
and  Safety  Administration  pursuant  to 
§  77.216-2  of  this  title. 

(3)  Dams  and  impoundments  subject 
to  this  paragraph  shall  meet  the  follow¬ 
ing  requirraients: 

(i)  Design  of  impoundments  shall  be 
based  on  the  flood  from  the  probalde 
maximum  precipitation  event  unless  the 


permittee  shows  that  the  failure  of  the 
impounding  structiu'e  would  not  cause 
loss  of  life  or  severe  property  or  environ¬ 
mental  damage,  in  which  case  a  design 
based  on  a  minimum  flood  event  of  100- 
year  frequency  may  be  approved  by  the 
regulatory  authority.  An  intermediate- 
sized  design  flood  may  be  required  de¬ 
pending  on  site  conditions. 

(11)  The  design  freeboard  distance  be¬ 
tween  the  lowest  point  on  an  impound¬ 
ing  structure  and  the  maximum  water 
elevation  shall  be  at  least  3  feet  to  avoid 
overtopping  by  wind  and  wave  action. 

(ill)  Impounding  structures  shall  have 
minimum  stability  factors  as  follows: 


Case  Loading  condition  Minininin 

aafrty  factor 


I  Rnd  of  oonjilrurtion .  1.3 

II  1‘ariial  pool  with  steady  seep¬ 

age  saturation .  1. 5 

III  Ste^y  seepage  from  spillway 

or  decant  crest... .  L6 

IV  Earthquake  (cases  II  and  III 

with  seismic  ioadtng) _  1. 0 


(iv)  The  dam,  foundation,  and  abut¬ 
ments  shall  be  stable  under  all  condi¬ 
tions  of  constructiem  and  (H>eration  of 
the  Impoundment  Sufficient  foundation 
investigations  and  laboratory  testing 
shall  be  performed  to  determine  the  fac¬ 
tors  of  safety  of  the  dam  for  all  loading 
conditions  in  paragraph  (c)(3)  (ill)  of 
this  section  and  for  all  increments  of 
construction. 

(V)  Seepage  through  the  dam.  founda¬ 
tion,  and  abutments  shall  be  oontroUed 
to  prevent  excessive  uplift  pressures,  in¬ 
ternal  eroslcm,  sloughl^,  removal  of  ma¬ 
terial  by  solution,  or  erosion  of  material 
by  loss  into  cracks.  Joints,  and  cavities. 
This  may  require  the  use  of  impervious 
blankets,  previous  drainage  zones  or 
blankets,  toe  drains,  or  relief  wells. 

(vi)  Allowances  shall  be  made  for  set¬ 
tlement  of  the  dams  and  the  foundation 
so  that  the  required  freeboard  will  not 
be  diminished. 

(vil)  Impoundments  created  by  dams 
of  refuse  materials  shall  be  subject  to 
a  minimum  drawdown  criteria  that  al¬ 
lows  the  facility  to  be  evacuated  by  spill¬ 
ways  or  decants  of  90  percent  of  the 
volume  of  water  stored  during  the  design 
precipitation  event  within  10  days. 

(vlii)  Closed-circuit  coal  waste  diall 
not  be  used  in  dams  constructed  of  refuse 
materials  unless  demonstrated  to  main¬ 
tain  or  enhance  dam  stability. 

(ix)  During  ccmstruction  of  dams  sub¬ 
ject  to  this  paragraph,  the  structures 
shall  be  periodically  inspected  by  a  reg¬ 
istered  professional  engineer  to  ensure 
construction  according  to  appropriate 
designs  and  upon  completion  of  construc¬ 
tion,  the  structure  shall  be  certified  as 
having  been  designed  in  accordance  with 
accepted  professional  policies  by  a  reg¬ 
istered  professkmal  engineer. 

(x)  A  permanent  identifleation  mark¬ 
er,  at  least  6  feet  high  and  showing  the 
dam  number  assigned  pursuant  to 
S  77.215-1  of  this  title,  and  the  name  of 


the  person  operating  or  controlling  the 
dam  shall  be  located  on  or  immediately 
adjacent  to  each  dam  within  30  days  of 
certification  of  design  pursuant  to  this 
section. 

(4)  All  dams  shall  be  routinely  in¬ 
spected  by  a  registered  professional  en¬ 
gineer  in  accordance  with  MESA  regula¬ 
tions  pursuant  to  S  77-216-3  of  this  title. 

(5)  All  dams  shall  be  routinely  main¬ 
tained.  Vegetative  growth  shall  be  cut 
where  necessary  to  facilitate  inspection 
and  repairs,  ditches  and  spillways 
cleaned,  any  combustible  materials  pres¬ 
ent  on  the  surface  removed,  and  any 
other  appropriate  maintenance  proce¬ 
dures  followed. 

(6)  All  dams  subject  to  this  section 
shall  be  recertifled  annually  as  having 
been  constructed  and  modified  in  ac¬ 
cordance  with  current  prevalent  engi¬ 
neering  practices  to  minimize  the  possi¬ 
bility  of  failures.  Any  changes  in  the 
geometry  of  the  impounding  structure 
shall  be  included  in  the  annual  recerti- 
flcatlon  report.  The  certification  will  in¬ 
clude  a  report  on  existing  and  required 
monitoring  procedures  and  instrumen¬ 
tation.  the  average  and  maximum  depths 
and  elevations  of  any  impounded  waters 
over  the  past  year,  existing  storage  ca¬ 
pacity  of  impounding  structures,  any 
fires  occurring  in  the  material  over  the 
past  year,  and  any  other  aspects  of  the 
structures  affecting  their  stability. 

(7)  Any  enlargements,  reductions  in 
size,  reconstruction  or  other  modlflcation 
of  dams  shall  be  approved  by  the  regu¬ 
latory  authority. 

(8)  All  refuse  dams  shall  be  removed 
and  the  disturbed  areas  regraded,  re¬ 
vegetated.  and  stabilized  prior  to  the 
release  of  bond  unless  the  regulatory  au¬ 
thority  approves  retention  of  such  dams 
as  being  compatible  with  an  approved 
postmining  land  use  (§  715.13) . 

§  715.19  Use  of  explosives. 

(a)  General.  (1)  The  permittee  or  op¬ 
erator  shall  comply  with  all  applicable 
local.  State  and  Federal  law  and  regula- 
tiems  and  the  requirements  of  this  sec¬ 
tion  in  the  storage,  handling,  prepara¬ 
tion,  and  use  of  explosives. 

(2)  Blasting  operations  that  use  more 
than  the  equivalent  of  5  pounds  of  TNT 
shall  be  conducted  according  to  a  time 
schedule  approved  by  the  regulatory 
authority. 

(3)  All  blasting  operations  shall  be 
conducted  by  experienced,  trained,  and 
competent  persons  who  understand  the 
hazards  involved.  Persons  working  with 
explosive  materials  shall — 

(1)  Have  demonstrated  a  knowledge  of. 
and  a  willingness  to  comply  with,  safety 
and  security  requirements; 

(li)  Be  capable  of  using  mature  judg¬ 
ment  in  all  situations; 

(ill)  Be  in  good  physical  condition  and 
not  addicted  to  intoxicants,  narcotics,  or 
other  similar  types  of  drugs; 

(iv)  Possess  current  knowledge  of  the 
local.  State  and  P^eral  laws  and  regu¬ 
lations  applicable  to  his  wort;  and 
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(V)  Have  obtained  a  certificate  ef  com¬ 
pletion  of  training  and  qualification  as 
required  by  State  law  or  the  regulatory 
authority, 

(b)  Preblasting  survey.  (1)  Upon  the 
request  of  a  resident  or  owner  of  a  man¬ 
made  dwelling  or  structure,  Including 
pipes,  cables,  transmission  lines,  wells 
or  water  systems,  within  one-half  mile 
of  any  portion  of  the  permitted  area,  the 
permittee  or  operator  shaU  conduct  a 
preblasting  survey  of  such  structures  and 
submit  the  survey  to  the  regulatory  au¬ 
thority.  The  area  and  scope  of  the  sur¬ 
vey  shall  be  decided  by  the  regulatory 
authority. 

(2)  Personnel  approved  by  the  regu¬ 
latory  authority  shall  conduct  the  sur¬ 
vey  to  determine  the  condition  of  the 
structiures  in  terms  of  resistance  to  vi¬ 
brations  of  structural  and  nonstructural 
elements,  and  to  document  any  preblast¬ 
ing  damage,  weakness,  and  other  physi¬ 
cal  factors  that  could  reasonably  be  ex¬ 
pected  to  be  effected  by  the  blasting. 
Special  attention  shall  be  given  to  the 
preblsistlng  condition  of  wells  and  other 
water  systems  used  for  human,  animal, 
or  agricultural  purposes  and  the  quantity 
and  quality  of  such  water. 

(3)  A  written  report  of  the  siu^ey 
shall  be  prepared  and  signed  by  the 
person  or  persons  who  conducted  the 
survey  and  prepared  the  written  report. 
The  report  shall  specify  the  recom¬ 
mended  weights  of  individual  charges 
that  would  prevent  damage  to  the  struc¬ 
tures  examined  in  the  area  and  State, 
if  applicable,  the  effects  repeated  blasting 
will  have  on  structural  fatigue.  Copies 
of  the  report  shall  be  provided  to  the 
person  requesting  the  survey,  and  to  the 
regulatory  authority  on  request.  Based 
up(m  this  survey  report,  the  regulatory 
authority  shall  require  the  permittee  or 
operator  to  prevent  damage  to  struc¬ 
tures  and  water  systems  by  measures 
such  as  reinforcing  the  structures  (pro¬ 
vided  consent  of  the  owner  is  received) , 
redesign  of  Uie  blasting  plan,  or  prohibi¬ 
tion  of  blasting  in  the  vicinity  of  the 
structure. 

(c)  Public  notice  of  blasting  sched¬ 
ule.  At  least  10  days,  but  not  more  than 
20  days  before  beginning  a  blasting  pro¬ 
gram  in  which  explosives  that  use  more 
than  the  equivalent  of  5  pounds  of  TNT 
are  detonated,  the  permittee  or  operator 
shall  publish  a  blasting  schedule  in  a 
newspaper  of  general  circulation  in  the 
locality  of  the  proposed  site.  Copies  of 
the  schedule  sh^  be  distributed  by  cer¬ 
tified  mail  to  local  governments  and  pub¬ 
lic  utilities  and  to  eaoh  residence  within 
one-half  mile  of  the  blasting  sites  de¬ 
scribed  in  the  schedule.  The  permittee  or 
operator  shall  republish  and  redistribute 
the  schedule  by  certified  mail  at  least 
every  3  months.  Blasting  schedules  shall 
not  be  so  general  as  to  cover  all  working 
hours  but  shall  identify  as  accurately 
as  possible  ttie  time  periods  and  locations 
when  blasting  will  occur.  The  blasting 
schedule  shall  contain  at  a  minimum — 

(1)  Identification  of  the  specific  areas 
In  which  blasting  win  take  place.  The 
Individual  blasting  areas  shaU  not  be 


larger  than  300  acres  with  a  generaUy 
contiguous  border. 

(2)  Dates  and  times  when  explosives 
are  to  be  detonated  in  not  more  than 
4-hour  increments. 

(3)  Proposed  weight  and  type  of  the 
explosives  to  be  detonated  at  <Hie  time; 

(4)  Anticipated  effects  of  blasting  cm 
people,  private  and  public  pr(^rty, 
land,  and  water  within  and  adjacent  to 
the  permit  area; 

(5)  Methods  to  be  used  to  control  ac¬ 
cess  to  the  blasting  area; 

(6)  Types  of  audible  warning  and 
all  clear  signals  to  be  used  before  and 
after  blasting;  and 

(7)  A  description  of  possible  emer¬ 
gency  situations  (defined  in  paragrai^ 
(e)(1)  (il)  of  this  section)  which  have 
been  approved  by  the  regulatory  author¬ 
ity  as  reasonable,  when  it  may  be  neces¬ 
sary  to  blast  at  times  that  are  signifi¬ 
cantly  different  from  those  described  in 
the  schedule.  This  description  shall  iden¬ 
tify  the  circumstances  under  which 
emergaicy  situations  may  occur  and  the 
reasons  that  blasting  cannot  be  con¬ 
ducted  at  the  scheduled  time. 

(d)  Public  notice  of  changes  on  blast¬ 
ing  schedules.  A  revi^  blasting  sched^ 
ule  shall  be  prepared  by  the  permittee 
or  operator  before  blasting  in  areas  not 
covered  by  a  previous  schedule  (h*  when¬ 
ever  the  proposed  frequency,  size,  and 
weight  of  individual  detonations  are 
scheduled  to  be  materially  changed.  If 
the  change  involves  blasting  in  areas  not 
covered  by  a  previous  schedule  the  pro¬ 
cedures  outlined  in  paragraph  (c)  of 
this  section  shall  be  followed.  If  the 
change  involves  only  the  size,  weight,  or 
frequency  of  blasts  the  permittee  or  op¬ 
erator  shall  notify,  by  the  most  appro¬ 
priate  means,  the  governmental  bodies 
and  individuals  to  whom  the  original 
schedule  was  sent. 

(a)  Blasting  procedures.  (1)  General. 

(i)  All  blasting  shall  be  conducted  only 
during  the  daytime  hours,  defined  as 
1  hour  after  sunrise  until  1  hour  before 
sunset.  Based  on  public  requests  other 
considerations,  including  the  proximity 
to  residential  areas,  the  regiilatory  au¬ 
thority  may  specify  more  restrictive  time 
periods. 

(ii)  Blasting  may  not  be  conducted 
at  times  more  than  1  hour  different  from 
those  announced  in  the  blasting  sched¬ 
ule  except  in  emergency  situations  where 
rain,  lightning,  other  atmospheric  ccm- 
ditions,  or  operator  safety  requires  un¬ 
scheduled  detonation  and  the  emer¬ 
gency  conditions  have  been  announced 
in  accordance  with  paragraph  (c)  (7) 
of  this  section. 

(iii)  Audible  warning  and  all-clear 
signals  shall  be  given  and  shall  be  of 
different  character  and  audible  within  a 
range  of  one-half  mile  from  the  point  of 
the  blast.  All  persons  within  the  permit 
area  shall  be  notified  of  the  meaning  of 
the  signals  through  appropriate  instruc¬ 
tions  and  signs  post^  as  required  by 
i  715.12. 

(iv)  Access  to  the  blasting  area  shall 
be  regulated  to'protect  the  public,  live¬ 


stock,  and.  where  required  by  the  regula¬ 
tory  authority,  wildlife,  from  the  effects 
of  blasting.  Access  to  the  blasting  area 
shall  be  controlled  to  prevent  unauthor¬ 
ized  entry  at  least  10  minutes  before 
each  blast  and  until  the  permittee’s  or 
operator’s  authorized  representative  has 
determined  that  no  unusual  circum¬ 
stances  such  as  Imminent  slides  or  un¬ 
detonated  charges  exists  and  access  to 
and  travel  in  or  through  the  area  can 
safely  resume. 

(V)  All  primed  blast  holes  shall  be 
detonated  within  24  hours. 

(vi)  To  prevent  damage  from  air 
blast  2.6  feet  of  stemming  for  every  inch 
of  borehole  diameter  shall  be  used. 

(vii)  Except  where  lesser  distances 
are  approved  by  the  regulatory  author¬ 
ity  (based  upon  a  preblasting  survey  and 
premining  seismic  studies,  and  with 
written  consent  of  the  owner)  blasting 
shall  not  be  conducted  within — 

(A)  1,000  feet  of  any  building  used  as 
a  residence,  school,  church,  hospital, 
nursing  facility,  or  power  graerating 
station; 

(B)  500  feet  of  facilities  including,  but 
not  limited  to.  disposal  wells,  petroleum 
or  gas  storage  facilities,  mimlcii^  water 
storage  facilities,  fiuld  transmission 
pipelines,  or  gas  or  oil  collection  lines, 
water  and  sewage  lines;  and 

(C)  500  feet  of  an  imderground  mine 
except  with  the  concurrence  of  the  Min¬ 
ing  Enforcement  and  Safety  Adminis- 
traticm. 

(2)  Blasting  standards,  (i)  In  all 
blasting  operations,  except  as  otherwise 
stated,  the  maximum  i>eak  particle  ve¬ 
locity  of  the  ground  motion  in  any  di¬ 
rection  shall  not  exceed  2  inches  per 
second  at  the  immediate  location  of 
any  dwelling  house,  public  building, 
school,  church,  or  commercial  or  in¬ 
stitutional  building. 

(ii)  The  maximum  peak  particle  ve¬ 
locity  of  ground  motion  does  not  aiH>ly 
to  property  owned  or  leased  by  the  per¬ 
mittee  which  is  inside  the  permit  area. 

(ill)  No  two  consecutive  subcharges 
within' any  charge  shall  be  separated  by 
a  delay  time  of  less  than  8  milliseconds. 
Charge  means  a  quantity  of  explosive  or 
equivalent  that  is  to  be  det<Miated  with¬ 
in  a  period  of  5  seconds.  Subcharge 
means  a  quantity  of  explosive  or  equiva¬ 
lent  that  is  to  be  detonated  within  a 
period  of  less  than  8  milliseconds. 

(iv)  Tables  for  determining  the  max- 
immn  weight  of  explosives  to  be  used 
per  delay  are  given  in  paragraphs  (e) 
(2)  (vi)  and  (vii)  of  this  section.  If  the 
blasting  is  done  in  accordance  with  these 
tables,  the  regulatory  authority  will  con¬ 
sider  the  vibratlcms  to  be  within  the  2 
inches  p>er  second  limit. 

(V)  Hie  weight  of  explosives  to  be 
used  per  delay  period  shall  be  deter¬ 
mined  by  the  formula. 


where  S'=(he  weight  o(  explosives.  In  pounds,  and 
P^the  distance.  In  feet,  to  the  nearest  dwelling,’ 
school,  church,  or  commercial  or  institutional  building. 
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(Vi)  For  dlsUncee  groater  than  300 
feet,  the  following  table  will  be  used: 


Wight, 

DlstaiMx  in  feat:  in  pounds 

360  . . - 

400  _ —  64 

600  _ _ -  100 

600  .  144 

700  _ _ _ _ — .  196 

800  .  256 

900  . —  324 

1,000  _  400 

1,100  .  . .  484 

1,300  - 676 

1,300  _ 676 

1,400  . 784 

1,800  . -  900 

1.600  . . — . —  1.024 

1,700  . •- . -  1. 166 

1,800  . 1.296 

1,900  . 1.444 

2,000  _  1.  600 

2.500  _  2,  600 

3.000  _  3,600 

3.600  _  4, 900 

4,000  . - .  6.400 

4.600  . . . .  8, 100 

6.000  _  10,000 


For  distances  not  In  the  table,  the  form¬ 
ula  in  paragraph  (e)  (2)  (v)  of  this  sec¬ 
tion  sh^  be  us^ 

(vil)  If  on  a  particular  site  the  peak 
particle  velocity  continuously  exceeds 
one-half  inch  per  second  after  a  period 
of  1  second  followbig  the  maximum 
groimd  particle  velocity,  the  regulatory 
authority  shtdl  require  the  total  time  de¬ 
lay  of  blasting  cq;>eratlons  to  be  less  than 
200  milliseconds  or  the  charge  per  delay 
be  reduced  to  comply  with  this  limit. 

(vlU)  For  distances  less  than  300  feet 
the  following  table  will  be  used: 

I  Pounds  per  delay 

I  interval  of 

8  milliseconds 

Actual  distance,  in  feet :  or  greater 

6-10 . . .  % 

\  11-16 . . .  >4 

16-20 . . . . 

21-25 _ % 

26-30  _ 1.0 

31-300  . . (1) 

lb.-f-%  lb.  for  eacb  foot  of  distance 
above' 30  feet. 

(3)  Seismograph  measurements,  (i) 
Where  a  seismogn^  is  used  to  monitor 
the  vdocity  o(f  ground  motion  and  the 
vdocity  of  limit  of  2  Inches  per  second  is 
not  exceeded,  the  tables  in  paragraphs 
(e)  (2)  (vl)  and  (vlii)  of  this  section  need 
not  be  used.  However,  if  the  tables  are 
not  being  cmnidled  with,  a  seismograph 
shall  be  used  for  every  shot. 

(h)  The  use  of  a  modified  table  for 
blasting  operations  at  a  particular  site 
may  be  aiHiroved  by  the  regulatory  au- 
thmity  on  receipt  of  a  petition  accom¬ 
panied  by  seismograph  reports.  However, 
in  no  case  shall  the  regulatory  authority 
an?rove  the  use  oi  a  modified  table  where 
the  velocity  limit  of  2  inches  per  second 
would  be  exceeded. 

(ill)  The  regulatory  authority  may  re¬ 
quire  a  seismograph  recording  trf  any  or 
all  blasts. 

(4)  Records  of  blasting  operations.  A 
record  each  blast.  Including  seismo- 
grsqrfi  reports,  shall  be  retained  for  at 


least  3  years  and  shall  be  available  for  in¬ 
spection  by  the  regulatory  authority,  and 
the  public  upon  request.  The  record  shall 
contain  the  following  data: 

(1)  Name  of  permittee,  (H)erator,  or 
othor  person  cmiducUng  the  blast; 

(li)  Location,  date,  and  time  of  blast; 
(ill)  Name,  signature,  and  license 
number  of  Master  in  charge; 

(iv)  Direction  and  distaince,  in  feet, 
to  nearest  dwelling,  schoM,  church,  or 
commercial  or  institutional  building; 

(V)  Weather  conditicxis; 

(vi)  Type  oi  material  blasted; 

(vii)  Number  of  holes,  burden,  and 
spacing; 

(viil)  Diameter  and  depth  of  holes; 
(ix)  Types  of  exMosives  used; 

(X)  Total  wMght  of  explosives  used; 
(xl)  Maximum  weight  of  explosives 
per  delay  period  of  8  milliseconds  or  less; 

(xll)  Maximxim  number  of  holes  per 
delsiy  period  of  8  miUisectHids  or  less; 

(xlll)  Method  of  firing  and  type  of  cir¬ 
cuit; 

(xiv)  Type  and  height  of  length  of 
stemming; 

(xv)  If  mats  or  other  protectimis  were 
\ised; 

.  (xvi)  Type  of  dMay  electric  blasting 
cape  used,  and  delay  periods  used; 

(xvil)  Seismograph  recmds,  vhere  re¬ 
quired,  including —  . 

(A)  Seismograph  reading,  including 
exact  location  of  seismograph  and  its 
distance  from  the  blast; 

(B)  Name  of  person  taking  the  seis¬ 
mograph  reading;  and 

(C)  Name  of  person  and  firm  analyz¬ 
ing  the  seismograph  record. 

§  715.20  Revegelation. 

(a)  General.  (1)  The  permittee  shall 
establish  on  all  land  that  has  been  dis¬ 
turbed.  a  diverse,  effective,  and  perma¬ 
nent  vegetative  cover  of  species  native 
to  the  area  of  disturbed  Ismd  or  species 
that  will  support  the  planned  postmin¬ 
ing  uses  of  the  land  sq>proved  according 
to  I  715.13. 

(2)  Revegetation  shall  be  carried  out 
in  a  manner  that  encourages  a  prompt 
vegetation  cover  and  recovery  of  produc¬ 
tivity  levels  compatible  with  approved 
land  uses.  The  vegetation  cover  shall  be 
capable  of  stabilizing  the  soil  surface 
with  respect  to  erosion.  All  disturbed 
lands  shall,  regardless  of  the  approved 
postmining  land  use,  be  seeded  or  planted 
to  achieve  a  vegetation  cover  of  the 
same  seasonal  variety  native  to  the  area 
of  disturbed  land.  If  both  the  pre-  and 
postmining  land  use  is  intensive  agri¬ 
culture,  planting  of  the  crops  normally 
grown  will  meet  the  requirement.  Vege¬ 
tation  cover  will  be  considered  of  the 
same  seasonal  variety  when  it  consists 
of  a  mixture  of  species  of  equal  or  su¬ 
perior  utility  for  the  Intended  land  use 
when  compared  with  the  utility  of  nat¬ 
urally  occurring  vegetation  during  each 
season  of  the  year. 

(3)  On  Federal  lands,  the  surface 
management  agency  shall  be  consulted 
regarding  when  revegetation  is  satisfac¬ 
torily  accomplished,  what  species  are 


selected,  and  when  the  area  is  ready  for 
utilization  and  management. 

(b)  U$d  of  introdssced  species.  Intro¬ 
duced  species  may  be  substituted  for  na¬ 
tive  species  only  if  appropriate  field  trials 
have  demonstiwted  that  the  Introduced 
species  will  be  cf  equal  or  superior  utility 
for  the  improved  postmining  land  use.  or 
is  necessary  to  achieve  a  quick,  tempo¬ 
rary  and  stabilising  cover.  Introduced 
species  shall  meet  applicable  State  and 
Federal  seed  or  inir^uced  species  stat¬ 
utes,  and  may  not  include  poisonous  or 
potentially  toxic  species  incompatible 
with  the  approved  poetmining  land  use. 

(c)  Timing  of  revegetation.  Seeding 
and  planting  of  land  that  has  been  re¬ 
graded  and  the  topsoil  replaced  shall  be 
conducted  during  the  first  normal  period 
for  favorable  planting  conditions  after 
final  grading.  The  normal  period  for  fa¬ 
vorable  planting  shall  be  that  planting 
time  generally  accepted  locaUy  to  meet 
specific  site  conditions  and  climate.  Any 
disturbed  areas,  except  water  areas  and 
surface  areas  of  haul  roads,  which  have 
beoi  graded  shall  be  planted  with  a  tem¬ 
porary  cover  of  small  grains,  grasses, 
or  legumes  at  a  commensurate  level  with 
that  needed  to  establish  adequate  cover 
to  control  erosion.  When  rills  or  gullies, 
that  would  preclude  the  successful  estab- 
lishmoit  of  vegetation  or  the  achieve¬ 
ment  of  the  postmlnlng  land  use  form 
in  regraded  topsoil  and  overburdm  ma¬ 
terials  as  specified  in  i  715.14,  additional 
regrading  or  other  stabilization  practices 
will  be  required  before  seeding  and  plant¬ 
ing. 

(d)  Mulching.  Mulch  means  vegeta¬ 
tion  residues  or  other  suitable  materials 
that  aid  in  soil  stabilization  and  soil 
moisture  conserv'ation.  thus  providing 
climate  conditions  suitable  for  germina¬ 
tion  and  growth,  and  do  not  interfere 
with  the  postmining  use  of  the  land. 
Mulches  shall  be  anchored  to  the  soil 
surface  where  appropriate  to  ensure 
effective  protection  of  the  soil  and  vege¬ 
tation.  The  minimum  amounts  of  mulch 
to  be  applied  per  acre  are;  for  straw  or 
hay.  2,000  pounds;  for  wood  fiber,  LOOO 
pounds;  for  bark  materials,  30  cubic 
yards.  If  the  permittee  can  demonstrate 
that  other  wood  products,  composted 
waste,  or  other  materials  are  more  suit¬ 
able  for  achieving  successful  revegeta¬ 
tion  and  erosion  control,  the  regulatory 
authority  may  authorize  substitution  of 
such  other  materials.  Mulch  shall  be 
used  on  all  regraded  and  topsoiled  areas 
to  control  erosion,  to  promote  germina¬ 
tion  of  seeds,  and  to  increase  the  mois¬ 
ture  retention  of  the  soil.  Annual  grains 
such  as  oats,  rye,  and  wheat  may  be  used 
instead  of  mulch  when  it  is  shown  to 
the  satisfaction  of  the  regulatory  au¬ 
thority  that  the  substituted  grains  wlU 
provide  adequate  stability  and  that  they 
will  later  be  replaced  by  species  approved 
for  the  postmining  land. use. 

(e)  Methods  of  revegetation.  (1)  The 
permltee  shall  use  technical  puMlcatlooe 
or  the  results  of  laboraUwy  and  field 
tests  approved  by  the  regulatory  author¬ 
ity  to  determine  the  varieties,  speclee. 
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seeding  rates,  and  soil  amendment  prac¬ 
tices  essential  for  establishment  and 
self-regeneration  of  vevBtatkm.  The  re¬ 
vegetation  procedures  shall  be  designed 
to  require  only  that  degree  of  fertiliza¬ 
tion  and  maintenance  procedures  re¬ 
quired  to  meet  the  standards  of  this  sec¬ 
tion  for  the  approved  postmining  use  of 
the  land. 

(2)  Where  hayland,  pasture,  or  range- 
land  is  to  be  the  postmining  land  use, 
the  land  shall  be  revegetated  to  the 
satisfaction  of  the  regulatory  authority. 
The  species  of  grasses,  legumes,  or  forte 
for  seeding  or  planting  shall  be  selected 
by  the  permittee  to  provide  a  diverse, 
effective,  and  permsment  vegetation 
cover  with  the  seasonal  variety,  succes¬ 
sion,  and  regeneration  capabilities  na¬ 
tive  to  the  area.  Livestock  grazing  will 
not  be  allowed  on  reclaimed  land  until 
the  seedlings  are  established  and  can 
sustain  managed  grazing.  The  regula¬ 
tory  authority.  In  cmisultatlon  with  the 
surface  owner  and  permittee,  shall  deter¬ 
mine  when  the  revegetated  area  is  ready 
for  livestock  grazing.  When  hoofed  wild¬ 
life  populations  are  large  enouedi  to 
cause  damage,  grazing  by  such  wildlife 
must  be  controlled  by  appropriate  meth¬ 
ods  until  the  seedlings  are  well  estab¬ 
lished  and  can  sustain  normal  grazing. 
Ihe  regulatory  authority  shall  determine 
when  the  revegetated  area  is  ready  for 
wildlife  grazing. 

(3)  Where  an  agricultural  use  that 
will  require  using  tillage  equipment  such 
as  plows,  cultivators,  and  tractors  is  to 
be  the  postmining  land  use,  the  permit¬ 
tee  shall  use  adequate  erosion  and  sedi¬ 
ment  control  practices  approved  by  the 
regulatory  au^ority. 

(4)  Where  forest  is  to  be  the  post¬ 
mining  land  use,  the  permittee  shall 
plant  trees  adapted  for  local  site  condi¬ 
tions  and  climate  in  combination  with 
an  herbaceous  cover  of  grains,  grasses, 
legiunes,  or  forte  that  provides  a  diverse, 
effective,  and  permanent  vegetation 
cover  with  the  seasonal  variety,  succes¬ 
sion,  and  regeneration  capabilities  na¬ 
tive  to  the  area. 

(5)  Where  wildlife  habitat  is  to  be  in¬ 
cluded  in  the  postmining  land  use,  the 
permittee  shall  consult  with  appropriate 
State  and  Federal  wildlife  management 
agencies  and,  upon  the  approval  of  the 
regulatory  authority,  shall  select  species 
to  be  seeded  or  planted.  Ihe  permittee 
shall  select  those  species  that  will  ful¬ 
fill  the  needs  of  wildlife.  Including  food, 
water,  cover,  and  space,  and  shall  space 
and  distribute  plant  groupings  and  wa¬ 
ter  resources  to  fulllU  the  requirements 
of  wildlife. 

(6)  Where  devel(H>inent  of  residential, 
recreational,  industrial,  or  public  service 
uses  is  to  be  the  postmining  land  use. 


the  lands  must  be  revegetated  initially  (f)  Standards  for  measuring 'success 
according  to  paragraph  (a)  of  tihls  sec-  of  revegetation.  (1)  The  revegetation 
tion.  Anal  revegetation  requirements  standards  in  the  following  table  are 
must  be  approved  by  the  regulatory  au-  minimum  requirements  for  revegetation 
thorlty.  of  disturbed  areas. 

Standards  for  revegetation 

{HcirbaMous  species and  nonltgiuninouii  (orbs;  woody  pl&nU-woody  shruba,  trc«a,  and  ▼jn«s- 
ground  cover -  area  covered  by  the  oombinad  aerial  parta  of  plants  and  litter  that  are  produced  naturally  on  site' 
oiprened  as  a  percentage  of  the  total  area  of  measnrementl 


Average  annual  precipitation,  in  inches  1  yr  5  yr  10  yr 


'd.  Arm  planted  only  in  herbaceous  speciee  (percent  ground  cover  Of  her)>aceous  speciee  at  the  end  of  the  growing 


seaeon); 

UptolO .  s  8  10 

10.1  to  16 . 10  ao  30 

16.1  to  36 . 20  30  40 

More  than  36. .  50  70  NA 


1  yr 


6yr 


10  yr 


Average  annual  « 

precipitation,  in  Percent  Number  of  Percent  Number  of  Percent  Number  of 
inches  ground  woody  ground  woody  ground  woody 

cover  pianU  cover  plants  cover  plants 

per  acre  per  acre  per  acre 


B.  Areas  planted  to  mixtures  of  herbaceous  and  woody  species  (percent  ground  cover  of  herbaceous  species  and 
number  of  plants  per  a«'re  of  woody  species  at  the  end  of  tbs  growing  season): 


Up  to  10 .  6  3,500  6  3,000  4  1,500 

10.1  to  16 .  7  800  10  900  15  1.000 

16.1  to  36 .  20  400  Z5  400  30  400 

More  than  26...  40  600  50  <  400  NA  NA 


I  On  steep  slopee,  the  minimum  number  of  woody  plants  must  be  increased  to  600  per  acre. 


(2)(i)  When  revegetation  requirements 
are  based  on  returning  the  permit  lands 
to  premining  land  uses  of  hayland.  pas¬ 
ture,  wildlife  habitat,  or  rangeland  the 
regulatory  authority  may  also  require 
the  permittee  to  set  aside  and  fence  ex¬ 
closures  of  land  not  to  be  disturbed  by 
mining  activity  or  domestic  livestock. 
These  exclosures,  which  must  be  repre¬ 
sentative  of  geology,  soils,  slope,  aspect 
and  vegetation  in  the  permit  area,  will 
be  used  to  estimate  normal  vegetation 
productivity,  plant  cover,  species,  plant 
succession,  and  plant  self-regeneration. 
The  regulatory  agency  shall  approve  the 
estimating  techniques  used  to  Judge  the 
degree  of  success  achieved  in  the  revege¬ 


tated  areas.  These  exclosures  and  estima¬ 
tions  may  be  required  before  revegetation 
procedures  are  approved. 

(it)  When  exclosures  are  required,  the 
degree  of  progress  and  success  in  re¬ 
vegetating  shall,  at  a  minimum,  meet 
the  standards  in  the  following  table. 
More  stringent  standards  may  be  estab¬ 
lished  by  the  regulatory  authority  based 
on  natural  conditions  in  the  area.  The 
permittee  and  the  regulatory  authority 
shall  use  those  standards  as  guides  to 
indicate  pot^tials  for  ultimate  revegeta¬ 
tion  success  and  to  determine  whether  re¬ 
medial  measures  are  necessary  to  im¬ 
prove  chances  for  success. 


Standards  for  revegetation  when  excdosures  are  required 

lOround  covpr=area  covered  by  the  combined  aerial  parts  of  plants  and  litter  that  are  produced  naturally  onsite, 
expressed  as  a  percentage  of  the  total  area  of  meaeorement;  biomass  yield=the  total  yield  of  living  plants  above 
ground  in  an  area  at  the  end  of  the  growing  season! 


Average  annual  precipitation,  in  inches 


End  of  growing  season 


1  yr  I  8  yr  10  yr 


A.  Number  of  adapted  specieyin  revegetated  areas: 

Up  to  10 . . . . 

10.1  to  16 . 

16.1  to  26 . 

More  than  26 . . 

B.  Ground  cover  of  perennial  plants  expressed  as  a  percent 

of  the  ground  cover  in  the  eiclosures: 

Up  to  10 . . . . 

10.1  to  16 . 

16.1  to  26 . . 

More  than  26 . . 

C.  Biomass  yield  of  perennial  plants  expressed  as  a  percent 

of  the  momass  yield  in  the  excloeures: 

Up  to  10 _ _ _ _ _ 

10.1  to  16 . . 

16.1  to  26 . .'. _ _ 

More  than  26.... . . . ... 


3 

13 

15 

6 

14 

20 

6 

20 

25 

8 

28 

30  ‘ 

90 

80 

85 

76 

80 

85 

70 

80 

90 

SO 

90 

NA 

90 

80 

80 

70 

80 

85 

70 

80 

90 

80 

90 

NA 
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(g)  Seeding  of  stockpiled  topsoil.  Top¬ 
soil  stockpiled  in  compliance  with  S  715.- 
16  must  (if  not  to  be  redistributed  within 
30  days)  be  seeded  or  planted  with  an 
effective  cover  of  nonnoxious,  quick 
growing  annual  and/or  perennial  plants 
or  protected  by  other  £q>proved  meas- 
iires  as  specified  in  S  715.16. 


PART  716— SPECIAL  PERFORMANCE 
STANDARD 

716.1  General  obligations. 

716.2  Steep-slope  mining. 

716.3  Mountain t<^  removal. 

716.4  Special  bituminous  coal  mines. 

716.6  Anthracite  coal  mines. 

716.6  Coal  mines  in  Alaska. 

716.7  Prime  farmland. 

716.8  Surface  effects  of  underground  mine. 

Authobitt:  Secs.  201  and  501,  Pub.  L.  05- 
87.  01  SUt.  445  (30  U.S.C.  1201). 

§  716.1  General  obligations. 

(a)  This  part  establishes  special  ini¬ 
tial  performance  standards  that  apply 
in  the  following  special  circumstances; 

(1)  §  716.2  applies  to  surface  coal  min¬ 
ing  operations  on  steep  slopes. 

(2)  8  716.3  applies  to  surface  coal  min¬ 
ing  operations  involving  mountaintop 
removal. 

(3)  1 716.4  applies  to  special  bitu¬ 
minous  coal  mines. 

(4)  8  716.5  applies  to  anthracite  sur¬ 
face  coal  mining  operations. 

(5)  8  716.6  applies  to  surface  coal  min¬ 
ing  operations  in  Alaska. 

(6)  8  716.7  applies  to  surface  coal  min¬ 
ing  operaticms  on  prime  farmlands. 

(7)  8  716.8  applies  to  tmderground  coal 
mining  operations. 

(b)  All  surface  coal  mining  and  recla¬ 
mation  operations  subject  to  this  Part 
shall  comply  with  the  applicable  special 
performance  standards  in  this  part. 
Such  operations  shall  also  ccmply  with 
all  general  performance  standards  in 
Part  715  of  this  chapter  imless  specifi¬ 
cally  exempted  in  this  part  from  the  re¬ 
quirement  of  Part  715. 

§  716.2  Stcep-slope  mining. 

(a)  The  permittee  conducting  surface 
coal  mining  and  reclamation  operations 
on  natural  slopes  that  exceed  20  degrees, 
or  on  lesser  slopes  that  require  measures 
to  protect  the  area  from  disturbance,  as 
determined  by  the  regulatory  authority 
after  consideration  of  soils,  climate,  the 
method  of  operation,  and  other  regional 
characteristics,  shall  meet  the  following 
performance  standards.  The  standards 
of  this  section  do  not  apply  where  min¬ 
ing  is  done  on  a  fiat  or  gently  rolling 
terrain  with  an  occasional  steep  slope 
through  which  the  mining  proceeds  and 
leaves  a  plain  or  predominantly  fiat 
area;  or  where  the  mining  is  governed 
by  §  716.3. 

(1)  Overburden  or  waste  materials  or 
debris,  including  that  from  clearing  and 
grubbing,  and  abandoned  or  disabled 
equipment,  shall  not  be  placed  or  per¬ 
mitted  to  remain  on  the  downslope.  Ma¬ 
terial  in  excess  if  that  required  to  meet 
the  provisions  of  8  715.14  of  this  chapter 
must  be  disposed  of  in  accordance  with 
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the  requirements  of  8  715.15  of  this 
chapter. 

(2)  First-cut  overburdm  shall  be 
stored  within  the  permit  area.  The 
storage  piles  must  be  designed  and  con¬ 
structed  to  minimize  erosion  and  to 
maximize  stability.  Any  material  tem¬ 
porarily  stored  for  more  than  30  days 
must  be  protected  by  an  effective  cover 
of  nonnoxious,  quick-growing  annual 
and/or  perennial  plants  or  other  ap¬ 
proved  means  as  specified  in  8  715.20  of 
this  chapter. 

(3)  Where  the  backfilled  slope  is  50 
feet  or  more  in  length,  terraces  when 
approved  by  the  regulatory  authority, 
shall  be  sloi^  to  safely  and  quickly  dis¬ 
charge  nmoff  water  to  stable  drainage 
channels  located  off  the  fill  area  and 
must  be  constructed  to  meet  the  require¬ 
ments  of  88  715.14(c)  and  715.17  of  this 
chapter. 

(4)  Woody  materials  that  can  cause 
instability  must  not  be  mixed  into  the 
backfill. 

§  716.3  Mounlaintop  removal. 

(a)  Coal  surface  mining  and  reclama¬ 
tion  operations  that  remove  entire  coal 
seams  nmnig  through  the  upper  frac¬ 
tion  of  a  mountain,  ridge,  or  hill  by  re¬ 
moving  all  of  the  overburden  and  cre¬ 
ating  a  level  plateau  or  gently  rolling 
contour  with  no  highwalls  remaining  are 
exempt  from  the  requirements  of 
8  715.14  of  this  chapter  for  achieving  ap¬ 
proximate  original  contour,  if  the  fol¬ 
lowing  requirements  are  met: 

(1)  An  industrial,  commercial,  agri¬ 
cultural,  residential,  or  public  facility 
(including  recreational  facilities)  use  is 
proposed  for  the  affected  Isind. 

(2)  The  alternative  land-use  criteria 
in  8  715.13(d)  of  this  chapter  is  met  and 
the  proposal  is  approved  by  the  regula¬ 
tory  authority. 

(3)  All  other  applicable  requirements 
of  Part  715  of  this  chapter  are  met. 

(b)  Surface  coal  mining  and  reclama¬ 
tion  operations  conducted  under  this  sec¬ 
tion  shall  comply  with  the  following 
standards: 

(1)  An  outcrop  barrier  at  least  15  feet 
wide  measured  on  the  top  of  the  coal¬ 
bed  perpendicular  to  the  highwall  be  re¬ 
tained  to  prevent  slides  and  erosion. 

(2)  The  final  graded  top  plateau  slopes 
on  the  mined  area  shall  be  less  tiian 
Iv’.bh  so  as  to  create  a  level  plateau  or 
gently  rolling  configuration  and  the  out- 
slopes  of  the  plateau  shall  not  exceed 
lv:2h,  except  where  engineering  data 
substantiates  and  the  regrulatory  author¬ 
ity  finds  that  a  minimum  static  safety 
factor  of  1.5  wiU  be  attained. 

(3)  The  resulting  level  or  gently  roll¬ 
ing  contour  shall  be  graded  to  drain  in¬ 
ward  from  the  outslope  except  at  spe¬ 
cific  points  where  it  drains  over  the  out¬ 
slope  in  protected,  stable  channels. 

(4)  Damage  to  natural  watercourses 
below  the  area  to  be  mined  shall  be  pre¬ 
vented. 

(5)  Spoil  will  be  placed  on  the  moun¬ 
taintop  bench  as  is  necessary  to  achieve 
the  postmiiUng  land  use  approved  under 
8  715.13  of  this  chapter.  All  excess  spoil 


material  not  retained  on  the  moimtaln- 
top  shall  be  placed  in  accordance  with 
the  standards  of  8  715.15  of  this  chapter. 

(c)  (1)  The  permit  giving  approval  for 
mountaintop  removal  shall  be  reviewed 
not  more  than  3  years  after  the  date 
of  issuance  and  shall  be  renewable  only 
upon  demonstration  by  the  permittee 
that  all  operations  are  proceeding  in  ac¬ 
cordance  with  the  terms  of  the  appli¬ 
cable  permit,  time,  schedule,  and  recla¬ 
mation  plan. 

(2)  The  terms  of  a  permit  for  moun¬ 
tain  top  removal  may  be  modified  by  the 
regulatory  authority  if  it  Is  determined 
that  more  stringent  measures  are  nec¬ 
essary  to  prevent  or  control  slides  and 
erosion,  prevent  damage  to  natural  water 
courses,  avoid  water  pollution,  or  to  as¬ 
sure  successful  revegetation. 

§  716.4  Special  biluminouft  coal  inino«. 

(a)  Definition.  Special  bituminous 
coal  surface  mines  as  \ised  in  this  sec¬ 
tion  means  those  bituminous  coal  sur¬ 
face  mines  that  are  located  in  the  State 
of  Wyoming  and  that  are  being  mined 
or  will  be  mined  according  to  the  follow¬ 
ing  criteria: 

(1)  Excavation  of  the  mine  pit  takes 
place  cm  a  relatively  limited  site  for  an 
extended  period  of  time.  For  the  pur¬ 
poses  of  t^  section,  mine  pit  means  an 
open-pit  mine  in  which  the  surface 
opening  is  at  least  the  full  size  of  the 
excavation  and  has  a  contiguous  border. 
The  pit  generally  is  quite  deep  and  is 
formed- by  the  removal  of  rtiatlvely  large 
amounts  of  overburden  to  obtain  lesser 
amounts  of  coal.  The  term  as  used  in  this 
section  applies  only  to  mining  operations 
that  extract  coal  from  seams  dipping  15 
degrees  or  steeper  from  the  horizontal. 

(2)  Excavation  of  the  mine  pit  fol¬ 
lows  a  coal  seam  that  inclines  15  degrees 
or  more  frenn  the  horizontal,  and  as  the 
excavation  proceeds  downward  it  ex¬ 
pands  latersilly  to  maintain  stability  of 
the  pitwall  or  as  necessary  to  accommo¬ 
date  the  orderly  expansion  of  the  total 
mining  operations. 

(3)  (1)  Surface  and  mining  operations 
in  the  mine  pit  have  taken  place  since 
January  1, 1972,  and 

(A)  operations  in  the  mine  pit  are  re¬ 
moving  more  than  one  coal  seam,  and 

(B)  mining  has  begim  on  the  deepest 
coal  seam  scheduled  to  be  mined;  or 

(ii)  Surface  coal  mining  operations 
are  begim  after  August  3.  1977,  and  the 
operations  are  conducted  on  lands  im¬ 
mediately  adjacent  to  operations  meet¬ 
ing  the  criteria  of  paragraph  (a)  (3)  (i) 
of  this  section. 

(4)  The  amount  of  material  removed 
from  the  pit  is  large  in  proportion  to  the 
surface  area  disturbed. 

(5)  There  is  no  practicable  alterna¬ 
tive  to  the  deep  open-pit  method  of  min¬ 
ing  the  coal. 

(6)  There  is  no  practicable  way  to  en¬ 
tirely  reclaim  the  land  as  required  by 
Part  715  of  this  chapter. 

(b)  Requirements  for  special  bitumi¬ 
nous  coal  mines  operating  prior  to  July 
1,  1973.  Those  portions  (ff  a  special  bi¬ 
tuminous  coal  mine  approved  for  opera¬ 
tion  prior  to  July  1,  1973,  Including  the 
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orderly  expansion  of  such  a  mine  pit  to 
the  extent  authorized  by  State  law.  shedl 
at  a  minimum  meet  the  genered  per¬ 
formance  standards  of  Part  715  of  this 
chapter  for  all  operations  conducted  on 
the  permit  area  outside  the  mine  pit  and 
for  those  operations  associated  with 
spoil  storage  areas.  The  standards  of 
Part  715  also  apply  to  the  mine  pit  with 
the  exception  of  i  715.14,  which  relates 
to  backfilling  and  grading.  Special  re¬ 
quirements  for  backfilling  and  grading 
the  mine  pit  area  are  as  follows: 

(1)  In  the  final  mine  area,  high  walls 
may  be  allowed  to  remain,  benches  may 
be  allowed  and  details  of  the  benches 
shall  be  Included  In  the  mine  plans  sub¬ 
mitted  to  the  regulatory  authority  for 
approval. 

(2)  The  exposed  pit  floors  will  be 
sloped  and  gr^ed  to  provide  access  to 
the  area,  and  topsoil  sh^  be  applied  and 
the  floor  area  seeded  according  to  the 
requirements  of  SS  715.16  and  715.20. 
Where  water  impoundments  are  includ¬ 
ed  as  part  of  the  mine  plan,  riprap  may 
be  us^  If  necessary  to  prevent  erosion. 

(3)  Spoil  piles  will  be  graded  and  con¬ 
toured  with  no  more  than  an  overall 
slope  of  17  degrees  allowed,  and  terraces 
may  be  used  to  break  the  slope  when  it 
can  be  shown  that  terraces  will  accom¬ 
plish  the  required  reclamation.  For  the 
postmlnlng  land  use,  steeper  ^pes  may 
be  permitted  upon  approval  of  the  regu¬ 
latory  authority,  provided  it  can  be  dem¬ 
onstrated  that  such  method  will  provide 
the  required  results. 

(c)  Requirements  for  other  special 
bituminous  coal  mines.  Those  portions 
of  a  special  bituminous  coal  mine  which 
do  not  meet  the  criteria  of  paragraph 
(b)  of  this  section  shall,  at  minimum, 
meet  the  general  performance  standards 
of  Part  715  of  this  chapter  for  all  oper¬ 
ations  conducted  on  the  permit  area  out¬ 
side  the  mine  pit  and  for  these  opera¬ 
tions  associated  with  s(>oil  storage  areas. 
The  standards  of  Part  715  also  apply  to 
the  mine  pit  with  the  exception  of 
§  715.14,  which  relates  to  backfilling  and 
grading.  Special  requiremaits  for  back¬ 
filling  and  grading  the  mine  pit  area  are 
as  follows; 

(1)  Slope  specifications.  Slope  specifi¬ 
cations  for  the  postmining  land  use  shall 
be  based  on  an  average  of  the  natural 
slop>es  measured  in  the  immediate  area 
of  the  mine  site,  and  the  maximum  in¬ 
clination  of  thee  slope  in  the  reclaimed 
area  shall  not  be  greater  than  this  aver¬ 
age  slcKX.  However,  slopes  steeper  than 
the  average  of  the  natural  slopes  may 
be  approved  by  the  regulatory  authority 
if  it  can  be  demonstrated  that  returning 
the  mined  area  to  a  slope  equal  to  or 
less  than  the  average  natiiral  slope  would 
greatly  increase  the  amount  of  disturbed 
land.  Measurements  of  individual  slopes, 
locations  at  which  measurements  are 
made,  and  the  average  natural  slope 
as  determined  from  the  individual 
slope  measurements  shall  be  submit¬ 
ted  for  approve  for  the  regulatory  au¬ 
thority.  The  regulatory  authority  may 
make  an  independent  slope  survey  to 
verify  the  average  natural  sl<H>e. 

(2)  Postminino  land  uses  that  do  not 
include  water  impoundment. 


(1)  The  final  mine  area  shall  be  back¬ 
filled,  graded,  and  contoured  to  the  ex¬ 
tent  necessary  to  return  the  land  to  the 
use  approved  by  the  regulatory  author¬ 
ity. 

(il)  All  backfilling,  grading,  and  con¬ 
touring  shall  be  done  in  a  manner  to 
preserve  the  original  drainage  system  or 
to  provide  substitute  drainage  systems 
approved  by  the  regulatory  authority. 

<iii)  Terraces  or  benches  may  be  used 
only  if  it  can  be  demonstrated  that  con¬ 
touring  methods  will  not  provide  the 
required  results.  Detailed  plans  of  di¬ 
mensions  and  design  of  the  terraces  or 
benches,  check  dams,  erosion  prevention 
techniques,  and  slopes  of  the  terraces  or 
benches  and  their  intervals  shaU  be  sub¬ 
mitted  to  the  regulatory  authority  for 
approval  before  construction. 

(iv)  Depressions  that  will  accumulate 
water  shall  not  be  allowed  unless  they  are 
approved  under  paragraph  (c)  (3)  of  this 
section. 

(3)  Postmining  land  uses  that  include 
permanent  water  impoundment.  (1)  The 
exposed  mine  pit  area  shall  be  sloped, 
graded,  and  contoured  to  blend  with  the 
topography  of  the  surrounding  terrain 
and  to  provide  for  access  to  the  area. 
Where  necessary  to  prevent  erosion,  rip¬ 
rap  shall  be  used. 

(11)  Under  certain  conditions  where  it 
can  be  demonstrated  by  the  permittee 
that  the  pltwall  can  be  stabilized  by 
terracing  or  other  techniques,  it  may  be 
permissible  to  leave  one-half  the  pro¬ 
posed  shoreline,  as  measured  along  the 
circumference,  composed  of  the  stabilized 
pitwall.  The  remaining  part  of  the  shore¬ 
line  shall  be  graded  and  contoured  to 
blend  with  the  topography  of  the  sur¬ 
rounding  terrain  and  to  provide  access 
to  the  area.  Detailed  explanations  of  the 
techniques  to  be  used  to  stabilize  the 
pitwaUs  shall  be  submitted  for  approval 
by  the  regulatory  authority.  The  regu¬ 
latory  authority  may  verify  the  effective¬ 
ness  of  the  proposed  stabilizaticm  tech¬ 
niques  from  a  study  made  by  an  Inde¬ 
pendent  engineering  company  and  based 
on  this  information  and  an  onsite  in¬ 
spection,  the  regulatory  authority  will 
then  determine  the  acceptability  of  the 
proposed  stabilization  techniques. 

( d>  In  the  event  of  an  amendment  or 
revision  to  the  State  of  Wyoming’s  regu¬ 
latory  program,  regulations,  or  decisions 
made  thereimder  governing  such  mines, 
the  Secretary  shall  issue  such  additional 
regulations  as  necessary  to  meet  the  pur¬ 
pose  of  these  regulations. 

§  716.5  .4nthrarile  coal  mines. 

(a)  Permittees  of  anthracite  coal  sur¬ 
face  mines  in  those  States  where  the 
mines  are  regulated  by  State  environ¬ 
mental  protection  standards  shall  -be 
subject  to  the  environmental  protection 
standards  of  the  State  regulatory  pro¬ 
gram  in  existence  on  August  3,  1977,  in¬ 
stead  of  the  Part  715  of  this  chapter. 

(b)  The  environmental  protection  pro¬ 
visions  of  Title  25.  Rules  and  Regula¬ 
tions,  Part  1,  Department  of  Environ¬ 
mental  Resources,  Cmxunonwealth  of 
Pennsylvania,  shall  apply  to  reclamation 
of  anthracite  surface  mines  operated  in 
the  Conunonwealth  of  Pennsylvania  in¬ 


stead  of  Part  715  of  this  chapter.  In 
addition,  the  regulations  of  t^  Com¬ 
monwealth  of  Pennsylvania  pertaining 
to  standards  for  air  and  water  quality 
shall  apply  instead  of  the  regulations  of 
Part  715  of  this  chapter. 

<c)  If  a  State’s  regulatory  program  or 
regulations  for  anthraciate  coal  mining 
and  reclamation  operations  in  force  on 
August  3,  1977  are  amended,  the  Secre¬ 
tary.  upon  receipt  of  a  notice  of  amend¬ 
ment  shall  issue  additional  regulatioivs  as 
necessary  to  meet  the  purposes  of  this 
Act. 

§716.6  Coal  mines  in  Alaska. 

(a)  Permittees  of  surface  coal  mining 
operations  in  Alaska  from  which  coal  has 
bem  mined  cm  or  after  August  3,  1976, 
shall  conduct  operations  m  a  manner 
that,  at  a  minimum,  meets  all  the  gen¬ 
eral  performance  standards  of  Part  715 
ot  this  chapter. 

(b)  The  Secretary,  after  consultation 
with  the  Governor  of  Alaska,  may  modify 
the  applicability  of  any  environmental 
protection  standard  to  any  surface  coal 
minmg  operation  If  he  determines  that 
it  is  necessary  to  ensure  the  continued 
operation  of  the  mine. 

(c)  Any  person  may  petition  the  Sec¬ 
retary  to  modify  the  applicability  of  a 
perf(»mance  standard  to  a  coal  mine  in 
Alaska.  No  particular  form  of  petition 
is  required.  However,  the  petition  shall 
be  in  writing  and  shall  identify  clearly — 

(1)  ’The  performance  standard  in¬ 
volved; 

(2)  The  alternative  methods  to  be  used 
to  protect  the  environment  and  public 
health  and  safety; 

(3)  ’The  reasons  why  a  modification  is 
requested  witii  full  descriptions  of  the 
impacts  continued  requimnents  for  com- 
pl^nce  with  the  performance  standard 
to  be  modified  would  have  on  mining  and 
reclamation  and  of  the  impacts  the  pro¬ 
posed  method  would  have  on  the  envi¬ 
ronment  and  public  health  and  safety; 
and 

(4)  The  location  of  the  mine. 

(d)  If  the  Secretary  determines  that 
the  petition  presents  reasonable  justi¬ 
fication  for  modifying  the  performance 
standard,  he  may  grant  a  temporary 
suspension  of  mforcemnit  of  the  per¬ 
formance  standard,  and  he  shall  pub¬ 
lish  a  notice  of  intention  to  m(xlify  the 
applicability  of  the  performance  stand- 
ani  in  the  Federal  Register  and  in  a 
newspaper  of  general  circulation  in  the 
area  of  Alaska  where  the  affected  coal 
mine  is  located.  A  public  hearing  shall 
be  held  in  Alaska  and  any  person  may 
testify  for  or  against  the  proposed  modi¬ 
fication.  The  Secretary,  after  consider¬ 
ing  the  public  commmt.  and  consulting 
with  the  Governor  of  Alaska,  shall  pub¬ 
lish  his  decision  in  the  Federal  Register 
and  in  the  same  newspaper  in  which  the 
original  notice  was  published. 

§  716.7  Prime  farmland. 

(a)  (1)  Applicability.  Permittees  of 
surface  coal  mining  and  reclamation 
operations  conducted  on  prime  farmland 
as  defined  in  paragrsq;^  (b)  of  this  sec¬ 
tion  and  identified  in  paragraph  (e)  of 
this  section  and  that  has  been  used  for 
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the  productiMi  of  cultivated  crops,  in¬ 
cluding  nurseries,  orchards,  and  other 
specialty  crops,  and  small  grains  for  a 
period  of  at  least  5  years  out  of  the  20 
years  preceeding  the  date  of  the  permit 
application,  shall  comply  with  the  gen¬ 
eral  performance  standards  of  Part  715 
of  this  chapter  in  addition  to  the  special 
requirements  of  this  section. 

(2)  The  requirements  of  this  section 
are  applicable  to  any  permit  issued  on 
or  after  August  3,  1977.  Permits  Issued 
before  that  date  and  revisions  or  re- 
nex^^als  of  those  permits  need  not  con¬ 
form  to  the  provisions  of  this  section  re¬ 
garding  actions  to  be  taken  before  a  per¬ 
mit  is  issued.  However,  operations  con¬ 
ducted  imder  existing  permits  must  be 
in  accordance  with  the  special  require¬ 
ments  of  paragraph  (g)  of  this  section. 
Permit  renewals  or  revisions  shall  not 
include  continguous  or  noncontiguous 
expansions  that  were  not  in  the  original 
permit  area  or  in  a  mining  plan  previ¬ 
ously  approved. 

(b)  Definition.  Prime  farmland  means 
those  lands  that  meet  the  criteria  pre¬ 
scribed  by  the  Secretary  of  Agriculture 
as  published  in  the  Federal  Register  on 
August  23.  1977.  These  criteria  are  in¬ 
cluded  here  for  convenience.  Terms  used 
in  this  section  are  defined  in  U.S.  De¬ 
partment  of  Agriculture  publications: 
Soil  Taxonomy,  Agriculture  Handbook 
436;  Soil  Survey  Manual,  Agriculture 
Handbook  18;  Rainfall -Erosion  Losses 
friHn  Cropland,  Agriculture  Handbook 
282;  and  Saline  and  Alkali  Soils,  Agri¬ 
culture  Handbook  60.  To  be  considered 
prime  farmland  the  soils  must  meet  all 
of  the  following  criteria — 

(1)  The  soils  have — 

(1)  Aquic,  udic,  ustic,  or  xeric  mois¬ 
ture  regimes  and  sufiBcient  available  wa¬ 
ter  capacity  within  a  depth  of  40  inches 
or  in  the  root  zone,  if  the  root  zone  is 
less  than  40  inches  deep,  to  produce  the 
commonly  grown  crops  in  7  or  more 
years  out  of  10;  or 

(ii)  Xeric  or  ustic  moisture  regimes  in 
which  the  available  water  capacity  is 
limited  but  the  area  has  a  developed 
irrigation  water  supply  that  is  dependa¬ 
ble  and  of  adequate  quality  (A  dependa¬ 
ble  water  supply  is  one  in  which  enough 
water  is  available  for  irrigation  in  8  out 
of  10  years  for  the  crops  commonly 
grown) ;  or 

(iii)  Aridic  or  torric  moisture  regimes 
and  the  area  has  a  developed  irrigation 
water  supply  that  is  dependable  and  of 
adequate  quality. 

(2)  The  soils  have  a  soil  temperature 
regime  that  is  frigid,  mesic,  thermic,  or 
hyperthermic  (pergelic  and  cryic  regimes 
are  excluded).  These  are  soils  that  at  a 
depth  of  20  inches  have  a  mean  annual 
temperatiu*e  higher  than  32  degrees  P. 
In  addition,  the  mean  summer  tempera¬ 
ture  at  this  depth  in  soils  with  an  0  hori¬ 
zon  is  higher  than  47  degrees  F.;  in  soils 
that  have  no  0  horizon  the  mean  summer 
temperature  is  higher  than  59  degrees  F. 

(3)  The  soils  have  a  pH  between  4.5 
and  8.4  in  all  horizons  within  a  depth  of 
40  Inches  or  in  the  root  zone  if  the  root 
zone  is  less  than  40  inches  deep. 


(4)  The  soils  either  have  no  water 
table  or  have  a  water  table  that  is  main¬ 
tained  at  a  sufficient  depth  during  the 
cropping  season  to  allow  food,  feed,  fiber, 
forage,  and  oilseed  crops  common  to  the 
area  to  be  grown. 

(5)  The  soils  can  be  managed  so  that, 
in  all  horizons  within  a  depth  of  40 
inches  or  in  the  root  zone  if  the  root  zcme 
is  less  than  40  inches  deep,  during  part 
of  each  year  the  conductivity  of  satura¬ 
tion  extract  is  less  than  4  mmhos/cm  and 
the  exchangeable  sodium  percentage 
(ESP)  is  less  than  15. 

(6)  The  soils  are  not  flooded  fre¬ 
quently  during  the  growing  season  (less 
often  than  once  in  2  years) . 

(7)  The  soils  have  a  product  of  K 
(erodibility  factor)  x  percent  slope  of 
less  than  2.0  and  a  product  of  I  (soil 
erodibility)  x  C  (climatic  factor)  not 
exceeding  60. 

(8)  The  soils  have  a  permeability  rate 
of  at  least  0.06  inch  per  hour  in  the  upper 
20  Inches  and  the  mean  annual  soil  tem¬ 
perature  at  a  depth  of  20  inches  is  less 
than  59  degrees  P.;  the  permeability  rate 
is  not  a  limiting  factor  if  the  mean  an¬ 
nual  soil  temperature  is  59  degrees  F.  or 
higher. 

(9)  Less  than  10  percent  of  the  surface 
layer  (upper  6  inches)  in  these  soils  con¬ 
sists  of  rock  fragments  coarser  than  3 
inches. 

(c)  Identification  of  prime  farmland. 
Prime  farmland  shall  be  identified  on  the 
basis  of  soil  surveys  and,  if  required  by 
the  regulatory  authority,  data  on  irriga¬ 
tion  drainage  flood  control,  and  subsur¬ 
face  water  management  submitted  by 
the  applicant.  The  requirement  for  sub¬ 
mission  of  soil  surveys  may  be  waived  by 
the  regulatory  authority  if  the  applicant 
demonstrates  that  no  prime  farmlands 
are  involved  according  to  procedures  in 
paragraph  (d)  of  this  section.  Soil  sur¬ 
veys  shall  be  conducted  according  to 
standards  of  the  National  Co<H>crative 
Soil  Survey  which  includes  the  proce¬ 
dures  set  forth  in  Soil  Taxonomy,  Agri¬ 
culture  Handbook  436;  and  Soil  Survey 
Manual,  Agriculture  Handbook  18.  The 
surveys  shall  include — 

(1)  Data  on  moisture  availability,  tem- 
peratme  regime,  flooding,  water  table, 
erosion  characteristics,  permeability,  or 
other  information  that  is  needed  to  de¬ 
termine  prime  farmland  in  accordance 
with  paragraph  (b)  of  this  section; 

(2)  A  map  designating  the  exact  loca¬ 
tion  and  extent  of  the  prime  farmland; 
and 

(3)  A  description  of  each  soil  mapping 
unit. 

(d)  Negative  determination  of  prime 
farmland.  Where  the  permittee  can  dem¬ 
onstrate  one  or  more  of  the  following 
situations,  the  land  shall  not  be  consid¬ 
ered  as  prime  farmland,  and  a  soil  survey 
and  other  information  required  by  para¬ 
graph  (c)  of  this  section  shall  not  be 
required  for  identification: 

(1)  No  lands  within  the  proposed  per¬ 
mit  boimdarles  have  been  used  for  the 
production  of  cultivated  ctchm  for  a  pe¬ 
riod  of  at  least  5  years  out  of  20  years 
preceding  the  date  of  the  permit  ai^ll- 
cation. 


(2)  The  slope  of  all  land  within  the 
permit  area  is  10  percent  or  greater. 

(3)  Land  within  the  permit  area  is  not 
Irrigated  or  naturally  subiriigated  and, 
has  no  developed  water  supply  that  is 
dependable  and  of  adequate  quality,  and 
the  average  annual  precipitation  is  14 
inches  or  less. 

(4)  Other  factors  exist,  such  a<»  a  very 
rocky  surface,  or  the  land  is  frequently 
flooded,  which  clearly  place  all  land 
within  the  area  outside  the  purview  of 
prime  farmland. 

(5)  A  written  notification  based  on 
scientific  findings  and  soil  surveys  that 
land  within  the  proposed  mining  area 
does  not  meet  the  appllcabUlty  require¬ 
ments  in  paragraph  (a)  of  this  section 
is  submitted  to  the  regulatory  authority 
by  a  qualified  person  other  than  the 
permittee,  and  is  approved  by  the  regu¬ 
latory  authority. 

(e)  Plan  for  restoration  of  prime 
farmland.  The  i^plicant  shall  submit  to 
the  regulatory  authority  a  plan  for  the 
mining  and  restoration  of  any  prime 
farmland  within  the  proposed  permit 
boundaries.  This  plan  shall  be  used  by 
the  regulatory  authority  in  Judging  the 
technological  capability  of  the  appUcant 
to  restore  prime  farmlands.  The  plan 
shall  include — 

(1)  A  description  of  the  original  un¬ 
disturbed  soil  profile  showing  the  thick¬ 
ness  of  each  soil  horizcm  that  is  to  be  re¬ 
moved.  stored,  and  replaced. 

(2)  The  proposed  method  and  type  of 
equipment  to  be  used  for  removal,  stor¬ 
age,  and  replacement  of  the  soil  horizons 
in  their  natural  occurring  sequence; 

(3)  The  location  of  areas  to  be  used 
for  stockpiling  the  soil  horizcms  and 
plans  for  its  stabilizaticai  before 
redistribution. 

(4)  If  applicable  documentation  such 
as  agricultural  school  studies  or  other 
data  from  comparable  areas  that  sup¬ 
ports  the  use  of  other  suitable  material 
instead  of  the  B  or  C  soil  horizon  to  ob¬ 
tain  on  the  restored  area  equivalent  or 
higher  levels  of  yield  as  non-mlned  prime 
farmlands  in  the  surrounding  area  under 
equivalent  levels  of  management;  and 

(5)  Plans  for  seeding  or  cr(H>plng  the 
restored  mine  land  and  conservation 
practices  to  control  erosion  and  sedi¬ 
mentation  during  the  first  12  months 
after  regrading  is  completed.  Proper  ad¬ 
justments  for  seasons  must  be  made  so 
that  regraded  land  is  not  exposed  to  ero¬ 
sion  during  seasons  when  vegetation  or 
conservation  practices  cannot  be  estab¬ 
lished  due  to  weather  conditions. 

(6)  Agricultural  school  studies,  com¬ 
pany  data,  or  other  scientific  data  that 
prove  that  the  permittee  using  his  pro¬ 
posed  method  of  reclamati<m  will  achieve 
the  equivalent  or  higher  levels  of  yield 
after  mining  as  existed  before  mining. 

(f)  Consultation  with  Secretary  of 
Agriculture  and  issuance  of  permit.  (1) 
The  regulatory  authority  may  grant  a 
permit  which  shall  incorporate  the  plan 
submitted  imder  paragraph  (e)  of  this 
section  if  it  finds  in  writing  that  the  pro¬ 
posed  plan — 

(1)  Demonstrates  the  technological 
capability  to  restore  the  prime  farmland 
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within  the  proposed  permit  area,  within 
a  reasonable  time,  to  equivalent  or 
higher  levels  of  yield  as  nonmlned  prime 
farmland  In  the  surrormdlng  area  under 
equivalent  levels  of  management;  and 

(11)  Is  feasible  and  will  achieve  com¬ 
pliance  with  the  standards  of  paragraph 
(g)  of  this  section. 

(2)  Prior  to  the  granting  of  any  per¬ 
mit  that  includes  prime  farmlands,  the 
regulatory  authority  shall  consult  with 
the  Secretary  of  Agriculture.  The  Secre¬ 
tary  of  Agriculture  will  provide  a  review 
of  the  proposed  method  of  soil  recon¬ 
struction  and  comment  on  possible  re¬ 
visions  that  will  result  in  a  more  com*< 
plete  and  adequate  restoration.  The  Sec¬ 
retary  of  Agriculture  has  assigned  his 
responsibilities  under  this  paragraph  to 
the  Administrator  of  the  U.S.  Soil  Con¬ 
servation  Service  and  the  U.S.  Soil  Con¬ 
servation  Service  wlD  carry  out  the  con¬ 
sultation  and  review  through  their  State 
Conservationist,  located  in  each  State. 

(g)  Special  requirements.  For  all  prime 
farmlands  to  be  mined  Etnd  reclaimed, 
the  permittee  shall  meet  the  following 
special  requirements: 

(1)  Determine  from  a  soil  survey  the 
depth  and  thickness  of  the  A  and  B 
horizons  and  any  underlying  C  horizon 
that  collectively  constitute  the  root  zone 
of  the  locally  adapted  crops.  If  other  un¬ 
derlying  material,  below  the  root  zone 
of  the  natural  soil,  is  to  be  used  in  soil 
reconstruction  instead  of  the  B  horizon, 
these  strata  must  be  showm  to  be  tex- 
turally  and  chemically  equal  or  better 
suited  to  plant  growrth  and  of  equal  or 
greater  thickness  than  the  B  horizon. 

<2>  Remove  all  soil  horizons  to  be  used 
in  the  reconstruction  of  the  soil  before 
drilling,  blasting,  or  mining  to  prevent 
contaminating  the  soil  horizons  with  un¬ 
desirable  materials.  Where  removal  of 
soil  horizons  result  in  erosion  that  may 
cause  air  and  water  pollution,  the  regu¬ 
latory  authority  shall  specify  methods  of 
treatment  to  control  erosion  of  exposed 
overburden. 

(1)  Remove  separately  the  entire  A 
horizon  in  a  manner  that  prevents  mix¬ 
ing  or  contamination  with  other  ma¬ 
terial  before  replacement. 

(ii)  Remove  separately  the  B  horizon 
of  the  natural  soil  or,  if  determined  by 
the  regulatory  authority  to  be  of  insuffi¬ 
cient  thickness  for  soil  reconstruction,  a 
combination  of  B  horizon  and  imderly- 
Ing  C  horizon  that  will  constitute  the  re¬ 
constructed  root  zone,  in  a  manner  that 
prevents  mixing  or  contamination  wdth 
other  material. 

(iii)  Remove  separately  the  underly¬ 
ing  C  horizons  or  other  strata,  or  a  com¬ 
bination  of  such  horizons  or  other  strata, 
to  be  used  instead  of  the  B  horizon  that 
are  of  equal  or  greater  thickness  and 
that  can  be  shown  to  be  equal  or  more 
favorable  for  plant  growth  than  the  B 
horizon,  and  that  when  replaced  will 
create  in  the  reconstructed  soil  a  final 
root  zone  of  comparable  depth  and  qual¬ 
ity  to  that  which  existed  in  the  natural 
soil.  To  use  such  material,  the  require¬ 
ments  of  S  715.16  of  this  chapter  shall 
be  met.  ' 

(3)  If  stockpiling  of  soO  horizons  is  al¬ 
lowed  by  the  regulatory  authority,  the  A 


horizon  and  B  horizon  must  be  stored 
separately,  the  stockpiles  must  be  placed 
writhln  the  permit  area  and  where  they 
will  not  be  disturbed  or  exposed  to  exces¬ 
sive  erosion  by  water  or  wind  before  the 
stockt>iled  horizons  can  be  redistributed 
on  terrain  graded  to  final  contour.  Stock¬ 
piles  in  place  for  more  than  30  days  must 
meet  the  requirements  of  S  715.16(c) . 

(4)  Scarify  the  final  graded  land  be¬ 
fore  the  soil  horizons  are  replaced  to 
eliminate  slippage  surfaces. 

(5)  Replace  the  material  from  the  B 
horizon,  or  other  suitable  material  speci¬ 
fied  in  paragraph  (g)(2)  of  this  section 
in  such  a  manner  as  to  avoid  excessive 
compaction  of  overburden  and  to  a  thick¬ 
ness  comparable  to  the  root  zone  that 
existed  in  the  soil  before  mining. 

(6)  Replace  the  A  horizon  as  the  final 
surface  soil  layer  to  the  thickness  of  the 
original  soil  as  determined  in  paragraph 
(g)(1)  of  this  section  in  a  manner  that — 

(1)  Prevents  excess  compaction  of  both 
the  A  horizon  and  underlying  material 
and  reduction  of  permeability  to  less 
than  0.06  inch  per  hoiu-  in  the  upper  20 
inches  of  the  reconstructed  soil  profile; 
and 

(ii)  Protects  the  A  horizon  from  wind 
and  water  erosion  before  it  is  seeded  or 
planted,  and 

(iii)  Apply  nutrients  and  soil  amend¬ 
ments  as  needed  to  establish  quick  veg¬ 
etative  growth. 

§  716.8  Surface  cfTcclA  of  underground 
mines. 

All  underground  coal  mining  opera¬ 
tions  shall  comply  wfith  the  following 
standards  and  shall  not  be  required  to 
comply  wrlth  those  sections  of  Part  715 
of  this  chapter  that  are  not  specifically 
listed  in  this  section. 

(a)  The  requirements  of  §  715.11(b)  of 
this  chapter,  authorization  to  operate. 

(b)  The  requirement  of  S  715.12(a)  of 
this  chapter,  sign  and  m£u*ker  specifica¬ 
tions;  S  715.12(b).  mine  identification 
signs;  S  715.12(e) as  regards  blasting  of 
surface  areas. 

(c)  The  requirements  of  S  715.14  of 
this  chapter,  backfiiling  and  grading,  ex¬ 
cept  the  standards  regarding  moimtain- 
top  removal  and  thin  and  thick  restored 
overburden.  These  requirements  apply 
only  to  the  surface  areas  disturbed  to 
provide  access  to  the  mine  and  such 
other  surface  areas  disturbed  during  the 
mining  operation  as  are  identified  by  the 
regulatory  authority.  The  requirements 
apply  at  the  conclusion  of  mining  opera¬ 
tions. 

(d)  The  requirements  of  §  715.15  of 
this  chapter,  disposal  of  spoil  and  waste 
materials. 

(e)  The  requirements  of  §  715.17  of 
this  chapter,  protection  of  the  hydrologic 
system,  in  regard  to  surface  discharges 
and  surface  areas  that  are  disturbed,  ex¬ 
cept  that  the  requirements  of  §S  715.17 
(h)  and  (J)  shall  not  apply. 

(f )  The  requirements  of  S  715.18  of  this 
chapter,  dams  constructed  of  refuse  ma¬ 
terials. 

(g)  The  requirraimts  of  i  715.19  of 
this  chapter  in  regard  to  explosives  used 
during  surface  (H>erations. 


(h)  The  requirements  of  i  715.20  of 
this  chapter  in  regard  to  revegetation  of 
surface  areas  disturbed.  The  require¬ 
ments  apply  at  ttie  cxmclusion  of  mining 
operations. 


PART  717— ADOPTION  OF  STATE 
STANDARDS 

§  717.1  Procedure*  for  adoption. 

(a)  Any  State  law  or  regulation  which 
is  determined  by  the  Secretary  under  the 
procedures  in  this  sectiem  to  be  a  more 
stringent  performance  standard  for  regu¬ 
lation  of  surface  coal  mining  and  recla¬ 
mation  operations  than  that  provided 
under  a  performance  standard  in  Part 
715  or  Part  716  of  this  chapter  shall  be 
adcH)ted  by  the  Secretary  and  applied  in 
that  State  in  lieu  of  the  requirements  of 
the  standards  in  Part  715  or  716. 

(b)  A  Eltate  may  request  the  Secretary 
to  review  the  provisions  of  any  State  law 
or  regulaticm  to  determine  whether  such 
law  or  regiilation  provides  a  more  strin¬ 
gent  perfohnance  standard  than  com¬ 
parable  provisions  in  Part  715  or  716  of 
this  chapter.  No  particular  form  of  re¬ 
quest  is  required.  However,  the  request 
shall  be  in  writing  and  shall  include  the 
text  of  the  State  law  or  regulaticm,  iden¬ 
tification  of  the  comparable  performance 
standard  in  Part  715  or  Part  716  of  this 
chapter,  and  an  analysis  of  the  reasons 
why  the  State  law  or  regulation  is  a  more 
stringent  standard. 

(c)  If  the  Secretary  determines  that 
the  requirements  of  State  law  or  regula¬ 
tion  may  be  more  stringent  than  the  cchh- 
parable  performance  standard  in  Part 
715  or  Part  716  of  the  chapter,  he  shall 
initiate  rulemaking  under  the  procedures 
of  section  501  of  the  Act  for  adoption 
of  the  standard. 

(Secs.  201  and  501,  Pub.  L.  95-87,  91  Stat. 
445  (30  UA.C.  1201)) 


PART  720— STATE  ENFORCEMENT 
ACTIVITIES 

Sec. 

720.11  EUilorcement  authority. 

720.12  Enforcement  re^>on8ibillties. 

720.13  Pwmlts. 

720.14  R^xjrtlng  obligations. 

Authokitt:  Secs.  201,  501  and  502,  Pub.  L. 

95-87,  91  Stat.  445  (30  UA.C.  1201) . 

§  720.1 1  Enforcement  autliority. 

Nothing  in  these  regulations  shall  be 
Interpreted  to  preclude  a  State  from  ex¬ 
ercising  its  authority  to  enforce  State 
law,  regulations,  and  permit  conditions 
unless — 

(a)  Compliance  with  the  State  law, 
regulation  (»*  permit  conditlexi  will  pre¬ 
clude  conudiance  with  these  regulations. 

(b)  The  Secretary  has  putdished  in  the 
Fxdkral  Register  a  list  of  state  laws  and 
regulations  which  have  been  preempted. 
§  720.12  Enforcement  responsibilities. 

If  a  State  regulates  the  conduct  of  sur¬ 
face  coal  mining  operations,  the  Act  con¬ 
templates  that  the  State  will  enforce  the 
performance  standards  ot  Parts  715  and 
716  of  this  Chiq>ter  that  are  more  strin¬ 
gent  than  the  requirements  of  State  law 
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and  the  obligaticms  of  curators  under 
Part  710  of  this  Chapter. 

§  720.13  Permits. 

On  or  after  February  4, 1978,  If  a  State 
Is  enforcing  the  performance  standards 
of  Parts  716  and  716  of  this  Chapter  that 
are  more  stringent  than  State  law,  that 
State  shall  develop  and  incorporate  terms 
in  Initial,  revised,  or  renewed  permits 
that  comply  with  those  standards. 

§720.14  Reporting  obligations. 

(a)  During  the  Initial  regulatory  pro¬ 
gram,  each  State  regulatory  authority 
shall  submit  to  the  district  manager  of 
the  Office  with  jurisdiction  over  the  in¬ 
spected  surface  coal  mining  operation,  or 
other  office  designed  by  the  Director, 
within  5  days  after  its  completion  a  copy 
of  each  State  report  which  contains  ob¬ 
servations  of  the  condition  of  the  mine 
site  and  relates  to  the  obligations  im¬ 
posed  by  these  regulations. 

(b)  Any  State  issuing  an  Initial,  re¬ 
vised,  or  renewed  permit  on  or  after 
February  4, 1978,  to  conduct  surface  coal 
mlnixig  operations  shall  submit  a  copy 
of  the  application  and  the  permit  to  the 
district  manager  of  the  Office  with  Juris¬ 
diction  over  the  surface  coal  mining  op¬ 
eration,  or  to  such  other  office  as  the 
DirecUMr  designates. 


PART  721 — FEDERAL  INSPECTIONS 

731.11  Extent. 

721.13  Right  of  entry. 

721.13  Inspections  based  on  cltiaen  requests. 

721.14  FaUure  to  give  notice  and  lack  of 

reas(xiable  belief. 

Attthobttt:  Secs.  201,  501  and  502,  Pub.  L. 
95-37,  91  Stat.  445  (30  U.S.C.  1201 ) 

§  721.11  Extent. 

inie  authorized  representatives  of  the 
Secretary  shall  conduct  inspections  of 
surface  coal  mining  operations  subject 
to  regulations  under  the  Act— 

(a)  (hi  the  basis  of  not  less  than  two 
consecutive  State  inspection  reports  in¬ 
dicating  a  violation  of  the  Act,  regula¬ 
tions  or  permit  conditions  required  by 
the  Act; 

(b)  On  the  basis  of  information  pro¬ 
vided  by  a  State  any  person  which 
gives  rise  to  a  reasonable  belief  that  the 
provisions  of  the  Act,  regulations  or  per¬ 
mit  conditions  required  by  the  Act  are  be¬ 
ing  violated,  or  that  a  condlticm  or  prac¬ 
tice  exists  which  creates  an  imminent 
danger  to  the  health  or  safety  of  the 
public,  or  is  causing,  or  can  reasonably 
be  expected  to  cause  significant,  immi¬ 
nent  environmental  harm  to  land,  air  or 
water  resources;  and 

(c)  On  a  random  basis  of  at  least  (me 
complete  inspection  each  6  months.  A 
complete  inspection  is  an  onsite  review 
of  the  entire  area  disturbed  or  affected 
by  mining. 

§  721.12  Right  of  entry. 

(a)  Authoriaed  representatives  of  the 
Secretary,  without  advance  nottce  and 
upon  presentation  of  a]X>roiniate  cre¬ 
dentials  and  without  a  search  warrant, 
shall  have  the  right  of  entry  to,  upon. 
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or  through  any  surface  coal  mining  and 
reclamaticm  operations  or  any  premises 
in  which  any  records  to  be  maintained 
are  located. 

(b)  The  authorized  representatives 
may  at  reasonable  times,  and  without 
delay,  have  access  to  and  copy  any 
records,  inspect  any  monitoring  equip¬ 
ment  or  method  of  operation  required 
under  this  Act,  the  regulations  or  the 
permit. 

§  721.13  Innpcftions  banrd  on  citizen 
requests. 

(a)  Citizen  reports  (1)  Any  person 
who  suspects  or  knows  of  a  violation  of 
the  Act,  regulations  or  permit  condi- 
ti(ms  required  by  the  Act  or  of  any  im¬ 
minent  hazard  may  report  this  informa¬ 
tion  in  writing  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
office  nearest  to  the  surface  coal  mining 
operation  to  which  the  information  re¬ 
lates  or  to  any  other  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
office.  Written  complaints  must  be  signed 
and  include  a  ph(me  number  where  the 
complaining  party  can  be  contacted.  The 
complaint  or  other  information  shall  be 
c(msidered  as  having  a  reasonable  basis 
if  it  alleges  facts  which,  if  proven  to  be 
true,  would  be  sufficient  to  show  a  vio- 
laticm  of  the  Act,  regidations  or  permit. 
Unless  the  Office  has  reason  to  believe 
that  the  informatiem  is  incorrect,  or  de¬ 
termines  that  even  if  true  it  would  not 
constitute  a  vlolaticm,  the  Office  shall 
conduct  an  inspection. 

(2)  The  Identity  of  any  person  sup¬ 
plying  informatiem  to  the  Office  relati^ 
to  possible  violations  or  imminent  haz¬ 
ards  shall  remain  ccmfidential  within  the 
Office  unless  the  persem  supplying  the  in¬ 
formation  consents  in  writing  to  dis¬ 
closure. 

(b)  Right  to  accompany  the  author¬ 
ized  representative  of  the  Secretary.  (1) 
If  a  Federal  inspectiem  is  ccmducted  as  a 
result  of  information  provided  to  the  Of¬ 
fice,  the  person  who  provided  the  Infor¬ 
mation  shall  be  notified  when  the  in¬ 
spection  is  to  oexmr  and  the  person  will 
be  allowed  to  accompany  the  authorized 
representative  during  the  inspection. 

(2)  Any  person  accompaying  an  au¬ 
thorized  representative  of  the  Secretary 
has  a  right  of  entry  to,  upon  and  through 
the  mining  and  reclamatkm  operations 
about  which  he  supplied  informatton 
only  if  he  is  in  the  presence  of  and  is  un¬ 
der  the  control,  direcUon  and  supervi¬ 
sion  of  the  authorized  representative 
while  on  the  mine  property, 

(c)  Notification  of  results  of  investi¬ 
gation.  Within  10  days  of  the  Inspection 
or,  if  no  inspection,  within  10  days  of  the 
(^mplaint,  the  Office  shall  notify  the  per¬ 
son  in  writing  of  the  following — 

(1)  The  results  of  the  Investigation, 
including  a  description  of  any  inspection 
which  oc<mrred  and  any  enforcement  ac¬ 
tion  taken;  copies  of  Federal  inspectlcm 
reports,  notices  of  violaticm,  and  cessa¬ 
tion  orders  may  be  forwarded  to  the  per¬ 
son  in  satisfaction  of  this  requirement. 

(2)  If  no  Inspection  was  conducted,  an 
explanation  of  the  reason  for  not  in¬ 
specting; 


(3)  A  statement  as  to  the  person’s  right 
to  Informal  review  of  the  actions  or  in¬ 
actions  of  the  Office. 

(d)  Review  of  action  of  local  offices.  A 
person  who  does  not  agree  with  the  ac¬ 
tion  taken  by  the  Office  on  his  report 
may  request  the  Regional  Director  to  re¬ 
view  the  complaint  and  actions  taken. 
The  Regional  Director  shall  advise  the 
person  in  writing  of  the  results  of  the 
review. 

§  721.14  Failure  to  give  notice  and  lark 
of  reaHonuble  belief. 

No  notice  of  violation  or  cessation  or¬ 
der  may  be  vacated  by  reason  of  failure 
to  give  notice  required  by  the  Act  prior 
to  the  inspection  or  by  reason  of  a  sub¬ 
sequent  determination  that  prior  to  the 
inspection  the  Office  did  not  have  in¬ 
formation  sufficient  to  create  a  reason¬ 
able  belief  that  a  violation  had  (xcurred. 


PART  722— ENFORCEMENT 
PROCEDURES 

Sec. 

722.1  Scope. 

722.11  Imminent  hazards. 

722.12  Non-imminent  hazard  vlolatiotna. 

722.13  Failure  to  abate. 

722.14  Service  of  notice. 

732.15  Review  at  mineaite  of  eeesatlon 

orders. 

733.16  InabUlty  to  comply. 

722.17  Pattern  ot  vkdatlon. 

AirrHomiTT;  Secs.  301,  501  and  502,  Pub.  L. 

95-37,  91  Stat.  445  (30  V.8.C.  1201). 

§  722.1  Seope. 

The  regulations  of  this  part  set  forth 
general  procedures  governing  Issuance 
of  orders  of  cessation,  notices  (A  viola¬ 
tion,  and  orders  to  show  cause  imder  sec¬ 
tion  521  of  the  Act. 

§  722.11  Imminent  hazards. 

(a)  If  an  authorized  representative  of 
the  Secretary  finds  conditions,  or  prac¬ 
tices.  or  violations  of  applicable  perform¬ 
ance  standards,  which  create  an  immi¬ 
nent  danger  to  the  health  or  safety  of 
the  public  the  authorized  representative 
shall  immediately  curder  a  cessation  of 
surface  coal  mining  and  reclamation  op¬ 
erations  or  the  portion  thereof  relevant 
to  the  conditiem,  practice,  or  violation. 

(b)  If  an  authorized  representative  of 
the  Secretary  finds  conditiems  or  prac¬ 
tices,  or  violations  of  iqipllcable  perf  (»m- 
ance  standards,  which  can  reas<xiably  be 
expected  to  cause  significant,  imminent 
environmental  harm  to  lancL  air,  or  water 
resources,  the  authorized  representative 
shall  immediately  order  a  cessation  of 
surface  coal  mining  and  reclamation 
(H>erations  or  the  portion  thereof  rele¬ 
vant  to  the  condition,  practice,  or  viola¬ 
tion. 

(c)  An  authorized  representative  of 
the  Secretary  shall  impose  affirmative 
(toligations  cm  an  operator  which  the 
authcH-ized  representative  deems  neces¬ 
sary  to  abate  the  cemdition,  practice  or 
violation  if — 

'  (1)  A  cessation  order  is  Issued  under 
paragraph  (a)  or  (b)  of  this  section;  and 
(2)  The  cessation  of  mining  or  recla¬ 
mation  activities  will  not  completely 
abate  the  imminent  danger  to  public 
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health  or  safety  or  the  significant,  immi¬ 
nent  environmental  harm  or  eliminate 
the  practices  or  conditions  that  contrib¬ 
uted  to  the  imminent  danger  or  signifi¬ 
cant,  imminent  environmental  harm. 

(d)  When  imposing  affirmative  obli¬ 
gations  under  this  section,  the  authorized 
representative  shall  require  abatement 
of  the  danger  or  harm  in  the  most  expe¬ 
ditions  manner  physically  possible.  The 
affirmative  obligation  shall  include  a 
time  by  which  abatement  shall  be  accom¬ 
plished  and  may  include,  amcmg  other 
things,  the  use  of  existing  or  additional 
personnel  and  equipment. 

(e)  An  authorized  representative  of 
the  Secretary  may  terminate  a  cessation 
order  issued  under  paragraph  (a)  or  (b) 
of  this  section  by  written  order  when  the 
authorized  representative  of  the  Secre¬ 
tary  determines  that  the  conditions  or 
practices  or  violations  which  caused  the 
danger  to  life  or  the  environment  have 
been  eliminated. 

§  722.12  Non-inimiiirnt  hazard  viula- 
liono. 

(a)  If  an  authorized  representative  of 
the  Secretary  finds  a  violation  which  is 
not  an  imminent  hazard,  the  authorized 
representative  shall  issue  a  notice  of  vio¬ 
lation  fixing  a  reasonable  time  for  abate¬ 
ment. 

(b)  An  authorized  representative  may 
extend  the  time  to  abate  a  violaticm  by 
writtoi  notice  if  the  failure  to  abate 
within  the  time  set  was  not  caused  by 
the  permittee's  or  operator’s  lack  of  dili¬ 
gence. 

(c)  The  total  time  for  abatement  as 
originally  fixed  and  subsequently  ex¬ 
tended  shall  not  exceed  90  days. 

§  722.13  Failure  to  abate. 

An  authorized  representative  of  the 
Secretary  shall  order  cessation  of  sur¬ 
face  coal  mining  and  reclamation  opera¬ 
tions.  or  the  portion  relevant  to  the  viola¬ 
tion,  when  the  authorized  representative 
has  issued  a  notice  of  violation  under 
i  722.12  and  determines  that  the  permit¬ 
tee  or  operator  has  ftdled  to  abate  the 
violation  within  the  tlipe  originally  fixed 
or  subsequently  extended.  In  a  cessation 
order  Issued  imder  this  sectiem,  the  au¬ 
thorized  representative  shall  Impose 
affirmative  obligations  to  abate  the  viola¬ 
tion  in  the  manner  provided  in  §  722.11. 

§  722.14  Sluice  of  notice. 

Notices  and  orders  issued  under  this 
part  shall  be  given  to  the  permittee  or 
operator  or  his  designated  agent.  If  no 
designated  agent  is  at  the  mine  site,  serv¬ 
ice  will  be  made  upon  any  person  who 
appears  to  be  in  charge  of  the  mining 
or  reclamation  (^ration.  The  person 
receiving  service  shall  be  responsible  for 
any  Immediate  compliance  actlcms  re¬ 
quired  by  the  notice  or  order.  Service  la 
complete  on  deUvery  at  the  mine.  How- 
etver.  a  copy  of  each  notice  or  order  shall 
be  mailed  to  ttie  permittee  or  (H^erator 
wtttiln  5  days. 


§  722.15  Review  at  minMile  of  cessation 
orders. 

(a)  Within  30  days  after  the  permittee 
or  operator  has  received  any  cessation 
order  Issued  imder  this  part,  the  District 
Manager  or  his  delegate  shall  conduct  an 
Informal  hearing  at  the  mineslte  or 
within  such  reasonable  proximity  to  the 
mine  that  it  may  be  visited  during  the 
conduct  of  the  hearing.  No  hearing  will 
be  required  where  the  cotxiition,  practise 
or  violation  in  question  has  been  abated 
or  the  operator  waives  the  hearing. 

(b)  Any  request  made  to  the  Office  of 
Surface  Mining  Reclamation  and  En¬ 
forcement  for  a  substantial  modification 
or  vacation  of  a  cessation  order  shall  be 
deemed  a  request  for  an  informal  hearing 
under  this  section. 

(c)  Notice  of  the  time,  place  and  sub¬ 
ject  matter  of  the  hearing  shall  be  given 
to  the  operator  or  permittee,  any  citizen 
who  filed  a  report  which  led  to  the  cessa¬ 
tion  order  to  be  reviewed  and  the  state 
regulatory  authority.  Notice  of  the  hear¬ 
ing  also  shall  be  posted  at  the  ai^iro- 
priate  district  or  field  office  and  at  the 
mine  site  and.  to  the  extent  possible, 
shall  be  given  l3y  newspaper  in  the  area 
of  the  mine. 

(d)  The  requirements  of  section  554  of 
Title  5  of  the  United  States  Code  ^all 
not  govern  the  conduct  of  the  hearings 
required  by  this  section.  The  District 
Manager  of  his  delegate  may  accept  orsd 
or  written  arguments,  presentations  of 
evidence,  or  any  other  relevant  informa¬ 
tion  from  any  person  attending. 

(e)  The  District  Manager  or  his  dele¬ 
gate  shall  within  15  days  of  the  close  of 
the  informal  hearing  affirm,  modify,  or 
vacate  the  order.  The  decision  shall  be  in 
w'riting  and  shall  be  sent  to  the  permit¬ 
tee  or  operator,  any  citizen  who  filed  a 
reprot  which  led  to  the  cessation  order 
reviewed  and  the  State  regulatory  au¬ 
thority. 

(f)  Informal  review  under  this  sub¬ 

section  shall  not  affect  the  rights  of  any 
person  to  request  formal  review  under 
section  525(a)  (1)  of  the  Act.  A  request 
for  informal  review  under  this  section  of 
the  Act  shall  not  affect  the  30  day  time 
period  for  filing  a  request  for  formal 
review  under  section  525(a)  (1)  of  the 
Act.  .  ' 

§  722.16  Iiialiilily  lu  comply. 

(a)  Neither  a  notice  of  violati(m  nor 
a  cessation  order  Issued  under  this  part 
may  be  vacated  because  of  inability  to 
comply. 

(b)  A  permittee  or  operator  may  not 
be  deemed  to  have  shown  good  cause  fcHr 
not  suspending  or  revoking  a  permit  by 
showing  inability  to  comply. 

(c)  Unless  caused  by  lack  of  diligence, 
inability  to  comply  may  be  considered  in 
mitigation  of  the  amount  of  a  Civil  pen¬ 
alty  under  part  2033  of  this  Chapter  and 
of  the  duration  of  the  suspension  or  revo¬ 
cation  of  the  permit  under  §  722.17. 

§  722.17  Paltem  of  violations. 

(a)  The  regulations  of  this  sectiim  set 
forth  the  procedures  governing  the  sus¬ 


pension  or  rev(x:ation  of  State  permits 
based  on  a  pattern  of  violations  arising 
during  Federal  inspections  during  the 
Initial  regulatory  program. 

(b)  Definitions  As  used  in  this  Sec¬ 
tion — 

(1)  “Violations  of  the  same  or  related 
requirements  of  the  Act.  regulations  or 
permit  conditions"  means  noncompliance 
with  any  single  section  Parts  715,  71«  or 
717  of  this  chapter. 

(2)  “Violations  of  different  require¬ 
ments  of  the  Act,  regulations  or  permit 
conditions"  means  noncompliance  with 
different  sections  of  Part  715,  716  or  717 
of  this  chapter. 

(3)  “Unwarranted  failure  to  comply" 
means  the  failure  of  a  permittee  to  pre¬ 
vent  the  occurrence  of  any  violation  of 
his  permit  or  any  requirement  (rf  the  Act 
or  these  regulations  due  to  indifference, 
lack  of  diligence,  lack  of  reasonable  care, 
or  the  failure  to  abate  any  violaticm  of 
such  permit,  the  Act  or  regulations  due 
to  indifference,  lack  of  diligence  or  lack 
of  reasonable  care. 

(4)  “Willful  violation”  means  an  in¬ 
tentional  action  or  omission  which  vio¬ 
lates  the  Act,  regulations  or  permit  con¬ 
ditions  required  under  the  Act. 

(c)  Order  to  show  cause.  (1)  If  a  Re¬ 
gional  Director  of  the  Office  determines 
that  a  pattern  of  vlolatiims  exists  or  has 
existed  and  that  such  vlolatiims  are 
caused  by  the  unwarranted  failiu*e  of  the 
permittee  or  were  willfully  caused,  the 
Regional  Director  shall  issue  an  order  to 
the  permittee  to  show  cause  why  the  per¬ 
mit  should  not  be  suspended  or  revoked. 

(2)  The  Regional  Director  may  deter¬ 
mine  that  a  pattern  of  violations  exists 
or  has  existed,  after  considering  the  cir¬ 
cumstances.  including — 

(i)  The  number  of  willful  violations  or 
violations  caused  by  unwarranted  failure 
to  comply  with  the  same  or  related  re¬ 
quirements  of  the  Act,  regulations  or 
permit  conditions  during  2  or  more  Fed¬ 
eral  inspections. 

(ii)  The  number  of  willful  violations  or 
vtolatimis  caused  by  imwarranted  failure 
to  comply  with  different  requirements  of 
the  Act,  regulations  or  permit  conditions. 

(iii)  The  extent  to  which  the  violations 
were  isolated  departures  from  lawful 
conduct. 

(3)  The  Regional  Director  shali  deem 
a  pattern  to  exist  if  the  number  of  will¬ 
ful  violations  or  violations  caused  by  un¬ 
warranted  failure  to  comply  with  the  Act, 
regulati<ms  or  p>ermit  conations  is  at  a 
rate  50  percent  above  the  national  norm 
during  two  months  of  any  four  month 
period.  The  national  norm  will  be  deter¬ 
mined  by  comparing  the  number  of  will¬ 
ful  and  unwarranted  violations  issued  per 
inspection  day  to  permittees  in  the  initial 
regulatory  period.  The  norm  will  be  de¬ 
termined  semi-annually  and  the  norm 
for  the  proceeding  half  year  will  be  uti¬ 
lized  in  determining  whether  a  pattern 
exists.  The  national  norm  may  be  com¬ 
puted  by  a  sampling  or  other  statlsti- 
caUy-valid  method  when  the  data  exists 
for  the  computation. 
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(d)  Suspension  or  revocation  of  per¬ 
mit.  (1)  The  order  to  ihow  cause  shall  be 
Issued  and  a  public  hearing.  If  requested, 
shall  be  conducted  under  the  pro^iiree 
of  43  CFR  Part  4. 

(2)  If  the  Secretary  finds  that  a  pat¬ 
tern  of  violatioDs  exists  or  has  deleted, 
the  permit  shall  be  either  suqjended  or 
rsfVQlced  and  the  permittee  dhreeted  to 
comidete  necessary  reclamation  opera- 
tiems. 


PART  72^— CIVIL  PENALTIES 

Sec. 

733.1  Scope. 

733.3  ObjMtive. 

733.11  When  Maesement  made. 

733.13  When  to  aaecH  after  a  notice  of  Tiola- 
tk>n. 

733.13  DeCermlaatlon  of  amount  of  penalty. 

733.14  Aaaaoement  of  separate  violation  for 

each  day. 

723.15  Procedures  for  assessment  of  civil 

I>enaltles. 

733.16  Procedure  for  conference. 

738.17  Bequest  for  bearing. 

733.18  Availability  of  records. 

AuTBoeiTT:  Sec.  301,  601  and  602,  Pub.  L. 

»6-87.  01  SUt.  446  (30  U.S.C.  1301) 

§  723.1  Scope. 

This  part  covers  the  assessment  of 
civil  penalties  under  section  518  of  the 
Act  for  violations  of  a  permit  condition, 
any  provision  of  Title  V  of  the  Act.  or 
any  Implementing  regulations.  This  part 
governs  when  a  civil  penalty  is  assessed 
and  how  the  amoimt  is  determined  and 
sets  forth  applicable  procedures.  This 
part  applies  to  cessation  orders  and  no¬ 
tices  of  violation  Issued  to  permittees  or 
operators  under  Part  722  of  this  chapter 
during  a  Federal  Inspection. 

§  723.2  Objective. 

Civil  penalties  are  assessed  under  sec¬ 
tion  518  of  the  Act  to  deter  violations  of 
the  Act  and  to  insure  the  maximum  com¬ 
pliance  with  the  Act  on  the  part  of  the 
coal  mining  industry. 

§723.12  When  to  aMCM  •(!»  a  Bodee  of 

(a)  The  Office  win  review  each  notice 
of  violation  and  cessation  order  Issued 
in  accordance  with  the  assessmoit  pro¬ 
cedures  described  in  this  section  to  de¬ 
termine  whether  a  civil  penalty  wiU  be 
assessed,  the  amount  of  the  (>enalty  and 
whether  each  day  of  a  continuing  vlola- 
tl<m  win  be  deemed  a  separate  violation 
for  purposes  of  the  total  penalty  assessed. 

(b)  The  Office  shaU  assess  a  civil  pen¬ 
alty  for  each  violation  contained  in  a 
cessation  order.  If  a  cessation  order  is 
issued  for  a  condition  or  practice  which 
is  not  a  violation,  no  civil  penalty  shall 
be  assessed. 

(c)  In  determining  whether  to  assess 
a  civil  penalty  the  Office  shall  txmsider — 

(1)  The  permittee  or  operator's  his¬ 
tory  of  previous  violaticms  at  the  par¬ 
ticular  coal  mining  operation; 

(2)  The  seriousness  of  the  violation; 

(3)  Whether  £he  permittee  or  oper¬ 
ator  is  negligmt;  and 

(4)  The  demonstrated  good  faith  of 
the  permittee  or  operator  is  attempting 
to  achieve  rapid  compliance  after  noti- 
ficatiem  of  the  violation.  The  Office  shall 


make  this  determination  by  use  of  a 
point  system  described  in  I  723.12. 

I  723.12  WlMa  !•  wscm  afler  a  nolire 
of  vmlnUon. 

(a)  General.  The  Office  determines 
whether  to  assess  a  penalty  fcAowlng 
the  Issuance  of  a  notice  of  Eolation  by 
a  point  system  that  takes  into  account 
the  four  criteria  in  S  723.4(c) .  Points  are 
assigned  based  on  each  of  the  four  cri¬ 
teria.  If  the  total  is  more  than  30  points, 
a  penalty  is  assessed. 

(b)  History  of  previous  violations.  The 
Office  shall  assi^  one  point  for  each  past 
violation  and  five  points  for  each  post 
cessation  order  Issued  as  a  result  of  a 
violation  up  to  a  maximum  of  30  points. 
Each  violation  which  underlies  a  cessa¬ 
tion  order  shall  be  counted  separately 
from  the  cessation  order  Itself.  Viola¬ 
tions  and  cessatiem  orders  which  shall  be 
counted  are  those,  resiilting  from  a  Fed¬ 
eral  Inspection,  that  have  not  been  va¬ 
cated  or  dismissed  at  the  time  of  the 
assessment  being  computed  and  that 
occurred  (h*  were  issued  within  the  year 
preceding  the  violation  under  considera¬ 
tion.  The  Office  Shan  count  each  viola¬ 
tion  without  regard  to  whether  it  led  to 
a  civil  penalty  assessment. 

(c)  Seriousness.  The  Office  shall  assign 
up  to  30  points  based  on  the  seriousness 
of  the  violation  according  to  the  foUow- 
ing  schedules. 

(1)  Probability  of  occurrence.  The 
probability  of  the  occurrence  of  the  event 
against  which  a  standard  is  directed  may 
accoimt  for  a  maximiun  of  15  penalty 
points.  The  Office  shaU  use  the  foUow- 
ing  definitions  and  schedules — 


(1)  Probability  of  occurrence:  Points 

None  or  Insignificant _  6 

Unlikely  . 6-10 

Likely _ _ _ 10-16 

Occurred _ 16 


.  (2)  Extent  of  potential  or  actual  dam- 
aye.  The  extent  of  the  potential  or  actual 
damage  in  terms  of  area  and  Impact  on 
the  public  or  environment  may  account 
lor  a  maximum  of  15  pmalty  points 
based  on  the  fidlowlng — 

(i)  If  the  damage  or  impact  against 
which  the  standard  vitiated  is  designed 
to  protect  would  remain  within  the  per¬ 
mit  area  (or  In  the  case  of  a  deep  mine, 
the  area  of  surface  structures) ,  the  Office 
shall  assign  zero  to  seven  points  depend¬ 
ing  on  the  duration  and  extent  (rf  the 
damage  or  impact. 

(ii)  If  the  dsunage  or  impact,  against 
which  the  standard  violated  is  designed 
to  protect,  would  extend  outside  the  per¬ 
mit  area  (or  in  the  case  of  a  deep  mine, 
the  area  of  surface  structures),  the  Of¬ 
fice  shall  assign  eight  to  fifteen  points  de¬ 
pending  on  the  duration  and  extent  of 
the  damage  or  impact. 

(3)  The  Office  shall  assign  up  to  15 
points  for  seriousness  for  any  failure  to 
keep  records,  to  give  notice  or  to  conduct 
any  measuring  or  monitoring  required 
by  the  regulations  or  a  permit  based  upon 
the  extent  to  which  enforcement  is  ob¬ 
structed.  If  the  method  of  assigning 
points  for  seriousness  imder  paragnn^h 
(c)  (1)  and  (2)  of  this  section  produces 


more  points,  the  higher  points  shall  be  as¬ 
signed. 

(d)  NeyUyence.  (1)  The  Office  shall  as¬ 
sign  up  to  25  Plants  based  on  the  negli¬ 
gence  of  the  permittee  or  operator,  either 
through  act  or  mnluion,  in  causing  or 
falling  to  correct  the  condition  or  prac¬ 
tice  which  is  a  violation.  A  vitiation 
which  occurs  through  no  negligence  shall 
not  be  assigned  penalty  points  for  negli¬ 
gence.  A  violation  which  is  caused  by 
negligence  shall  be  assigned  12  points  or 
less  depending  on  the  degree  of  negli¬ 
gence.  A  violation  which  occurs  through 
a  greater  degree  of  fault  than  negligence 
shall  be  assigned  13  through  25  penalty 
points  depending  on  the  degree  of  fault. 

(2)  In  determining  the  degree  of  neg¬ 
ligence  Involved  in  a  violation  and  the 
number  of  penalty  points  to  be  assigned, 
the  following  definitions  apply — 

(i)  No  negliycnce  means  an  inadvert¬ 
ent  violation  of  the  Act,  regulatkms  or 
permit  conditions  which  was  unavoid¬ 
able  by  the  exercise  or  reasonable  care. 

(ii)  Negligence  means  the  failure  of  a 
permittee  or  operator  to  prevent  the  oc¬ 
currence  of  any  violation  of  his  permit 
or  any  requirement  of  the  Airt  or  the 
regulations  due  UT  indifference,  lack  of 
diligence,  or  lack  of  reasonable  care,  or 
the  failure  to  correct  any  violation  of 
such  permit  or  the  Act  or  the  regulations 
due  to  indifference,  lack  of  diligence  or 
lack  of  reasonable  care. 

(Hi)  Examples  of  greater  degree  of 
fault  than  negligence  are  reckless,  know¬ 
ing  or  intentional  conduct. 

(3)  In  calculating  points  to  be  assigned 
for  netflgence,  the  actions  of  all  persons 
working  on  the  mine  site  shall  be  at¬ 
tributed  to  the  permittee  or  operator. 

(e)  Good  faith  in  attempting  to  achieve 
compliance.  (1)  "nie  Office  shall  sub¬ 
tract  or  add  points  based  on  the  degree 
of  good  faith  of  the  permittee  or  operator 
in  attempting  to  achieve  rapid  compli¬ 
ance  after  notification  of  the  vtolaticm. 
The  points  shall  be  assigned  according  to 
the  following  schedule — 


Degree  Of  Good  Paith:  Points 

IUq>kl  . -10 

Normal  _  0 

Lack  of  good  faith _  10 


(2)  In  determining  the  permittee’s  or 
operator’s  degree  of  good  faith  in  at¬ 
tempting  to  achieve  rs4>id  oomidiance, 
the  following  definitions  apply — 

(i)  Rapid  Compliance  means  that  the 
permittee  or  operator  took  extraordinary 
measures  to  abate  the  violatlrai  in  the 
shortest  possible  time  and  that  abate¬ 
ment  was  achieved  more  rapidly  than 
reasonably  required. 

(11)  Normal  Compliance  means  the 
permittee  or  operator  abated  the  viola¬ 
tion  within  the  time  given  for  abatement. 

(ill)  Lack  of  Good  Faith  means  the 
permittee  or  operator  did  not  show  dili¬ 
gence  in  attempting  to  abate  the  vkda- 
tlon  and  the  violation  was  not  timely 
abated. 

(3)  If  the  consideration  of  this  criteria 
is  knpraetical  because  the  length  od  the 
abatement  period,  the  assessment  may 
be  made  without  considering  this  erttcria. 
Any  such  assessment  may  be  reconsid¬ 
ered  up(Mi  the  permittee  fx  operator’s  re¬ 
quest  after  abatement  is  completed. 
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i  72S.1S  Determination  of  amount  of 
penaltj. 

The  Office  Shan  determine  tbe  amount 
of  any  civil  penalty  by  converUnc  Ow 
total  number  of  points  assigned  under 
I  723.12  to  a  doUar  amoimt  according  to 
the  following  schedule: 

36  and  below-600  48-2,800 
28-600  49-2,900 

27- 700  50-3,000 

28- 800  51-3,100 

29- 900  62-3.200 

80- 1,000  53-3,300 

81- 1,100  54-3,400 

32-1,200  55-3,600 

83- 1,300  68-3,600 

84- 1,400  67-3,700 

35- 1,600  58-3,800 

36- 1,600  69-3,900 

37- 1,700  60-4,000 

38- 1,800  61-4,100 

89-1,900  62-4,200 

40- 2,000  63-4,300 

41- 2,100  64-4,400 

42- 3,200  65-4,500 

43- 2300  66-4,600 

44- 2,400  67-4,700 

45- 3,600  68-4,800 

46- 2,600  69-4,900 

47- 2,700  70  and  above  5,000 

§  723.14  AsaeMment  of  separate  vitda- 
tions  for  each  clay. 

(a)  If  a  cessation  order  is  issued  for 
failure  to  abate  a  violation  within  the 
time  set  in  a  prior  notice  of  vitiation  or 
cessation  order,  the  Office  shall  assess 
separately  each  day  the  violation  under¬ 
lying  the  cessation  order  remains  im- 
abated.  The  daily  penalty  shall  be  the 
amount  assessed  for  the  vlcdation  or 
$750.00,  whichever  isg  reater.  The  daily 
assessment  erf  a  penalty  shall  .not  be 
made  for  any  period  that  the  obligation 
to  abate  is  suspended. 

(b)  The  Office  may  assess  separately 
each  day  (rf  any  continuing  violation.  In 
making  this  determination,  the  Office 
shall  consider  the  factors  listed  in 
$750.00,  whichever  is  greater.  The  daily 
permittee  or  operatCM*  which  resulted 
frmn  a  failure  to  ccxnply. 

(c)  The  Office  shall  separately  assess 
a  minimum  of  two  days  for  any  continu¬ 
ing  violation  which  is  assigned  more 
than  70  pcrfnts  under  §  723.12. 

§  723.15  Procedures  for  aasessniont  of 
cuvil  penalties. 

(a)  With  10  days  of  service  of  a  notice 
or  order,  the  permittee  or  operator  may 
sulxnit  Informaticm  in  writinig  pertaining 
to  the  vlolaticm  involved  to  the  District 
Office  with  jurisdiction  over  the  mine  and 
to  the  inspector  who  issued  the  notice  or 
order.  The  Office  shall  consider  any  in¬ 
formation  so  sulxnltted  in  determining 
the  facets  surrounding  the  vlolidion  and 
the  amoimt  of  the  penalty. 

(b)  The  Office  shall  serve  the  per¬ 
mittee  or  operator,  by  certified  mail  re¬ 
turn  receipt  requested,  with  30  days  of 
the  issuance  of  the  notice  or  order,  with 
a  c(H>y  of  the  proposed  assessment  and 
of  the  worksheets  showing  the  computa¬ 
tion. 

§  723.16  Procedure  for  conference. 

(a)  U  a  written  request  from  the  per¬ 
mittee  or  operator  is  received  within  15 
days  from  receipt  of  a  proposed  assess¬ 


ment,  tfie  Office  shall  arrange  for  a  c(xi- 
ference  to  review  the  assessment.  The 
permittee  or  operator  may  sutunit  addi¬ 
tional  material  for  consideration  during 
the  eonfermce.  The  Office  may  contact 
ttie  permittee  or  operator  to  discuss  the 
assessment  prior  to  the  conference  if 
necessary  to  expedite  the  review. 

(b)  The  Office  shall  consider  all  rele- 
vimt  information  on  the  violation  in 
question  presented  by  the  permittee  or 
operator  end  may  recalculate  either  up 
or  down  or  vacate  the  pri^josed  penalty. 
No  information  as  to  which  the  permit¬ 
tee  or  operator  claims  confidentiality 
shall  be  considered  as  a  basis  for  reduc¬ 
tion  of  a  proposed  assessment.  When 
new  facts  warrant  the  imposition  of  a 
higher  penalty,  it  shall  be  proposed  in 
the  manner  provided  in  S  723.15.  Every 
change  in  a  propo.sed  assessment  shall 
be  fully  documented  in  the  file  including 
a  written  explanation  of  the  reason  the 
penalty  has  changed. 

(c)  Notice  of  the  time  and  place  of 
the  conference  shall  be  posted  at  the 
Office  Surfacing  Mining  Reclamationt 
and  Enforcement  field  office  with  juris¬ 
diction  over  the  mine  at  least  five  days 
prior  to  the  conference.  Any  person  shall 
have  a  right  to  attend  the  ccmference. 

(d)  If  the  issues  are  resolved,  the 
agreement  shall  be  in  writing  and  signed 
by  both  parties.  If  payment  is  not  re¬ 
ceived  within  10  days,  the  Office  may — 

(1)  Enter  the  agreed  upon  amount 
as  a  final  order  of  the  Secretsur;  or 

(2)  Rescind  the  agreement  and  rein¬ 
state  the  original  proposed  assessment. 

(e)  A  reduction  of  a  proposed  civil 
penalty  assessment  of  more  than  25  per¬ 
cent  and  more  than  $500  agreed  to  during 
a  conference  shall  be  approved  by  the 
Regional  Director  or  his  designee  before 
it  is  final  and  binding  on  the  Secretary. 

§  723.17  Request  for  hearing. 

(a)  Within  30  days  from  receipt  of  the 
proposed  assessment,  the  permittee  or 
operator  may  request  a  hearing  before 
the  Office  (rf  Hearings  and  Appeals  by 
filing  a  petition  and  tendering  full  pay¬ 
ment  of  the  proposed  assessment  to  be 
held  in  escrow. 

(b)  The  timely  filing  of  a  request  ior  a 
conference  imder  $  723.16  suspends  the 
running  of  the  30-day  period  for  request¬ 
ing  a  hearing.  The  suspension  shall  con¬ 
tinue  until  the  completion  of  the  confer¬ 
ence,  which  shall  be  held  within  60  days 
from  the  date  of  the  request  for  the  con¬ 
ference.  The  permittee  or  operator  shall 
have  15  days  after  completion  of  the  con¬ 
ference  to  request  a  public  hearing. 

(c)  The  Office  of  Hearings  and  Appeals 
conducts  the  hearings  and  Issues  orclers 
or  otherwise  terminates  the  petition  pur¬ 
suant  to  its  procedures  in  43  CFR  Part  4. 
The  Office  of  Hearings  and  Appeals  may 
determine  whether  a  violation  (Kcurred. 
When  determining  the  amount  of  the 
penalty  the  Office  of  Hearings  and  Ap¬ 
peals  shall  use  the  point  system  and  con¬ 
version  table  contained  in  this  part. 

§  723.18  Availability  of  records. 

All  records  and  files  created  or  used  in 
the  assessment  process  under  this  part 
shall  be  available  for  public  inspection. 


PART  725— REIMBURSEMENTS  TO 
STATES 

Sec, 

726.1  Scope. 

7263  Objectives. 

7358  Authority. 

725.4  Responsibility. 

725.6  Deflnltlons. 

726.11  EilglbUity. 

726.12  Coverage  of  grants. 

726.13  Amount  of  grants. 

726.14  Grant  periods. 

726.16  Grant  application  procedures. 

725.16  Grant  agreement. 

725.17  Grant  amendments. 

725.18  Grant  reduction  and  termination. 

725.19  Audit. 

72520  Administrative  procedures. 

726.21  Allowable  costs. 

725.22  Financial  management. 

725.23  Reports^ 

725.24  Records' 

726.25  Disclosure  of  Information. 

Authobitt:  Secs.  201,  501  and  602,  Pub.  L. 
95-87;  91  Stat.  445  (30  U.8.C.  f  1201) 

§  725.1  Scope. 

This  part  sets  foi-th  policies  and  proce¬ 
dures  for  reimbursements  to  States  for 
costs  of  enforcing  performance  stand¬ 
ards  set  forth  in  Parts  715  and  716  of 
this  chapter  during  the  initial  regulatory 
program. 

§  725.2  Objectives. 

The  objectives  of  assistance  under  this 
part  are: 

(a)  To  assist  the  States  in  meeting  the 
increased  costs  of  administering  the  ini¬ 
tial  performance  standards. 

(b)  To  encourage  the  States  to  build 
strong  reclamation  and  enforcement  pro¬ 
grams. 

§  725.3  Authority. 

Sectiem  502(e)  (4)  of  the  Surface  Min¬ 
ing  Control  and  Reclamaticm  Act  of  1977 
(30  UJS.C.  1201)  authorizes  the  Secretary 
to  reimburse  States  for  costs  of  enforc¬ 
ing  the  performance  standards  of  the  ini¬ 
tial  regulatory  program. 

§  725.4  RcspotMibility. 

(a)  The  Director  shall  administer  the 
grant  program  for  reimbursements  to 
States  for  costs  of  enforcing  perform¬ 
ance  standards  during  the  initial  regula¬ 
tory  program 

(b)  The  Regional  Director  of  each  of 
the  Office  regions  shall  receive,  review, 
and  approve  grants  applications  under 
this  part. 

§  725.5  Definitions. 

As  used  in  this  part,  the  following 
terms  have  the  specified  meanings: 

Agency  means  the  State  agency  des¬ 
ignated  by  the  Governor  to  receive  and 
administer  grants  under  this  pert. 

Base  program  means  the  State  pro¬ 
gram  to  regulate  surface  coal  mining 
prior  to  August  3, 1977. 

§  725.11  Eligibility. 

(a)  Assumption  of  responsibility.  To 
be  eligible  for  a  grant  for  reimburse¬ 
ments  for  the  cost  of  enforcing  perform¬ 
ance  standards  during  the  initial  regula¬ 
tory  iHX>gram,  the  State  shall  assume  re¬ 
sponsibility  for  enforcement  oi  the  initial 
regulatory  program  including  the  specific 
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responsibilities  identified  under  part  2030 
of  this  chapter. 

(b>  Designation  of  State  agency.  In 
order  to  receive  a  grant  for  reimburse- 
menU  fw  costs  of  enforcing  perform¬ 
ance  standards  during  the  initial  regula¬ 
tory  program,  the  Governor  of  a  State 
shidl  designate  in  writing  one  agency  to 
submit  grant  applications,  receive  and 
administer  grants  under  this  part. 

(c>  Periods  cohered  hy  reimbursement 
grants.  An  agency  may  apply  for  a  reim¬ 
bursement  grant  for  any  period  during 
the  initial  regulatory  program  and  fw  a 
reasonable  start-up  period  beginning  no 
earlier  than  August  3. 1977. 

§§  725.12  Coverage  of  graiilK. 

An  agency  may  use  grant  money  under 
this  part  to  cover  costs  in  excess  of  the 
base  program  for  administering  and  en¬ 
forcing  the  initial  regulatory  program. 
The  Regional  Director  shall  determine 
the  base  program  from  the  State  fiscal 
year  budget  in  effect  on  August  3,  1977. 
Costs  of  the  following  activities  are  eligi¬ 
ble  fw  reimbursement — 

(a)  Incorporation  of  the  initial  per¬ 
formance  standards  of  Parts  715  and  716 
of  this  chapter  in  new  p>ermlts  issued  by 
the  State. 

(b)  Modification  of  existing  permits  to 
Include  the  initial  performance  stand¬ 
ards  of  Parts  715  and  716  of  this  chapter. 

(c)  Additional  inspections  requir^  to 
enforce  the  initial  performance  stand¬ 
ards  of  Parts  715  and  716  of  this  chapter. 

(d)  Inspections  which  are  more  de¬ 
tailed  than  inspections  before  the  initial 
regulatory  program. 

(e)  Responses  to  complaints  related  to 
the  initial  performance  standards  of 
Parts  715  and  716  oi  this  chapter. 

(f)  Enforcement  actions  required  to 
secure  compliance  with  the  initial  per¬ 
formance  standards  of  Parts  715  and  716 
of  this  chapter. 

(g)  Additional  administrative  activi¬ 
ties  related  to  hiring  additional  inspec¬ 
tors,  revising  permits,  conducting  inspec¬ 
tions.  preparing,  copying  and  submitting 
reports  required  by  Part  720,  and  sub¬ 
mitting  aivlieations  for  reimbursement 
grants  imder  this  part. 

§  725.13  Amount  of  grants. 

The  OfiBce  shall  pay  100  percent  of 
the  incremental  costs  to  the  agency  of 
enforcing  the  performance  standards 
during  the  initial  regulatory  program. 

§  725.14  Grant  periods. 

The  Regional  Director  shall  approve  a 
grant  for  a  period  of  1  year  or  less.  The 
Regional  Director  shall  fund  a  program 
that  etxtends  over  more  than  1  year  by 
consecutive  annual  grants. 

§  725.15  Grant  application  procedures. 

(a)  The  ag^cy  may  sulnnlt  its  appli¬ 
cation  fOT  a  grant  to  Uie  Regional  Direc¬ 
tor  no  later  than  December  15,  1977,  for 
the  first  year  and  no  later  than  October 
31  of  each  s^ear  thereafter. 

(b>  The  agency  shall  use  the  short 
form  application  for  nonconstructimi 
programs  and  other  procedures  specified 
by  Federal  Management  Circular  74-7, 
“UniftMm  administrative  requirements 


for  grants-in-aid  to  State  and  local  gov¬ 
ernments"  (34  CFR  256) .  No  preapplica¬ 
tion  is  required. 

(c)  Agencies  shall  Include  in  Part  in 
of  the  standard  apfdicaUon  sufficient  in¬ 
formation  to  enable  the  Regional  Direc¬ 
tor  to  determine  the  Agencies’  base  pro¬ 
grams  and  increases  over  the  base  pro¬ 
grams  eligible  for  reimbursement  grants. 
Agencies  shall  include  the  following  in¬ 
formation,  plus  any  other  relevant  dafk: 

(DA  summary  of  the  State  permit,  in¬ 
spection  and  enforcement  program,  prior 
to  the  additicai  of  the  requirements  of  the 
Act  of  1977,  including — 

(1)  Permit  requirements  and  the  sys¬ 
tem  for  issuing  permits; 

(ii)  Mining  and  reclamation  plan  re¬ 
quirements  ; 

(iii)  Coverage  and  frequency  of  inspec¬ 
tions; 

(iv>  Actions  required  to  enforce  min¬ 
ing  and  reclamation  requirements; 

(V)  The  number  and  nature  of  re¬ 
sponses  to  complaints;  and 

(vi)  Other  regulatory  activities  and 
related  administrative  functions  affected 
by  the  performance  standards  of  the 
Initial  regulatory  program  specified  In 
Parts  715  and  716  of  this  chapter. 

(2)  A  statement  of  the  number  of  em¬ 
ployees  and  annual  budget  required  to 
carry  out  functions  described  in  para¬ 
graph  (c)  (1)  of  this  section. 

(3)  A  copy  of  all  State  constitutional, 
statutory  and  regulatory  provisions  ap¬ 
plicable  to  the  enforcement  and  admin¬ 
istration  of  the  initial  regulatory  pro¬ 
gram. 

(4)  An  opinion  of  the  State’s  chief 
legal  officer  as  to  whether  and  to  what 
extent  the  State  is  authorized  to  enforce 
and  administer  the  Initial  regulatory 
program. 

(5)  A  statement  of  the  additional  work 
required  to  enforce  the  initial  regulatory 
program  for  each  of  the  agency  activities 
described  in  paragraph  (c)(1)  of  this 
section. 

(6)  The  additional  staff  and  funds  re¬ 
quired  for  the  increased  worklocul  de¬ 
scribed  in  paragraph  (c)  (5)  of  this  sec¬ 
tion. 

(d)  The  Regional  Director  may  waive 
the  resubmission  of  information  required 
by  paragraphs  (c)  (1) ,  (c)  (2) .  (c)  (3)  and 
(c)  (4)  of  this  sectiem  in  appllcaticms  for 
a  seccMid  or  third  reimbursement  grant. 

§  725.16  Grant  agreement. 

(a)  If  a  Regitmal  Director  approves  of 
an  agency’s  grant  ap{8ication,  the  Re¬ 
gional  Director  shall  prepare  a  grant 
agreement  which  Includes — 

(1)  The  approved  scope  of  the  program 
to  be  covered  by  the  grant. 

(2)  The  base  program  budget  and  esti¬ 
mated  costs  in  excess  of  the  base  pro¬ 
gram. 

(3)  The  amount  of  the  grant. 

(4)  CTtmunencement  and  ccMnpleticm 
dates  for  the  segment  of  the  program 
covered  by  this  grant  and  for  major 
phases  of  the  program  to  be  completed 
during  the  grant  period. 

(5)  Permissible  transfers  of  funds  to 
other  State  agencies. 

(b)  The  Regional  Director  shall  limit 
grants  under  this  part  to  the  additimial 


costs  to  an  agency  for  enforcing  the  ini¬ 
tial  regulatory  program. 

(c)  The  R^ional  Director  may  not 
permit  an  agency  to  delegate  or  trans¬ 
fer  its  responsibility  for  the  use  of  grant 
funds. 

(d)  Except  as  may  be  provided  by  the 
grant  agreement,  costs  may  not  be  in¬ 
curred  prior  to  the  executive  of  the 
agreement. 

(e)  The  Regional  Director  shall  trans¬ 
mit  four  copies  of  the  grant  agreement, 
by  certified  mail,  return  receipt  re¬ 
quested,  to  the  agency  for  signature.  The 
agency  shall  execute  the  grant  agreement 
and  return  all  copies  within  3  calendar 
weeks  after  receipt,  or  within  an  exten¬ 
sion  of  such  time  that  may  be  granted 
by  the  Regional  Director. 

(f)  The  Regional  Director  shall  sign 
the  grant  agreement  upon  its  return  fnmi 
the  agency  and  return  one  copy  to  the 
agency.  The  grant  is  effective  and  consti¬ 
tutes  an  obligation  of  Federal  funds  in 
the  amount  and  for  the  purposes  stated 
in  the  grant  agreement  at  the  time  the 
Regional  Director  signs  the  agreement. 

(g)  Neither  the  approval  of  a  program 
nor  the  award  of  any  grant  will  commit 
or  obligate  the  United  States  to  award 
any  continuati(m  grant  or  to  enter  into 
any  grant  amendment,  including  grant 
increases  to  cover  cost  overruns. 

§  725.17  Grant  amcndmrnlit. 

(a)  A  grant  amendment  is  a  written 
alteration  in  the  grant  amount,  grant 
terms  w  conditi<ms,  budget  or  period,  or 
other  administrative,  technical,  or  finan¬ 
cial  agreement  whether  accomplished  on 
the  initiative  of  the  agency  or  the  Re¬ 
gional  Director  or  by  mutual  action  of 
the  agency  and  the  Regional  Director. 

(b)  The  agency  shall  promptly  notify 
the  Regional  Director  in  writing  by  cer¬ 
tified  mail,  return  receipt  requested,  of 
events  or  proposed  changes  which  may 
require  a  grant  amendment,  such  as — 

(1)  Rebudgeting; 

(2)  Changes  which  may  affect  the  ap¬ 
proved  scope  or  objective  of  a  program;* 
or 

(3)  Changes  which  may  increase  or 
substantially  decrease  the  total  cost  of  a 
program. 

(c)  ’The  Regional  Director  shall 
promptly  approve  or  disapprove  each 
propo^  amendment,  and  shall  notify 
the  agency  in  writing  of  the  approval  or 
disaiH>roval  ot  the  amendment. 

(d)  The  grant  amendment  establishes 
the  effective  date  of  the  action.  U  no  date 
is  specified  in  the  grant  amendment  then 
the  date  the  Regional  Director  signs  the 
amendment  will  be  the  effective  date  of 
the  action. 

§  725.18  Grant  reduction  and  termina¬ 
tion. 

(a)  Conditions  for  reduction  or  termi¬ 
nation.  (1)  If  an  agency  fails  to  carry 
out  its  responsibilities  ptirsuant  to  Part 
720  of  this  chapter  the  Regional  Director 
shall  reduce  or  terminate  the  grant. 

(2)  If  any  agency  violates  the  terms  of 
a  grant  agreement,  the  Regional  Direc¬ 
tor  may  reduce  or  terminate  the  grant. 

(3)  If  an  agency  falls  to  enforce  the 
initial  performance  standards  of  Parts 
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715  and  716  of  this  chapter  the  Regional 
Director  may  reduce  or  terminate  the 
grant. 

(4)  If  an  agency  fails  to  enforce  the 
conflict  of  interest  provisions  of  Part  70S 
of  this  clmpter  the  Director  shall  ter¬ 
minate  the  grant. 

(5)  If  an  agency  fails  to  submit  re¬ 
ports  required  by  this  part  or  Parts  720 
and  705  of  this  chapter  the  Director  may 
reduce  or  terminate  the  grant. 

(b)  Grant  reduction  and  termination 
procedures.  (1)  The  Regional  Director 
shall  give  at  least  ten  days’  written  notice 
to  the  agency  by  certifled  mail,  return 
receipt  requested,  of  intent  to  reduce  or 
terminate  a  grant.  The  Regional  Director 
shall  include  in  the  notice  the  reasons  for 
the  proposed  action  and  the  proposed 
effective  date  of  the  action. 

(2)  The  Regional  Director  shall  afford 
the  agency  opportunity  for  consultation 
prior  to  reducing  or  terminating  a  grant. 

(3)  The  Regional  Director  shall  notify 
the  agency  oi  the  terminatltm  or  reduc¬ 
tion  of  the  grant  in  writing  by  certifled 
mall,  return  receipt  requested. 

(4)  Upon  termination  the  agency  shall 
refimd  or  credit  to  the  United  States  that 
portion  of  the  grant  money  paid  or  owed 
to  the  agency  and  allocated  to  the  ter¬ 
minated  portion  of  the  grant.  However, 
any  portion  of  the  grant  that  is  required 
to  meet  commitments  made  prior  to  the 
effective  date  of  termination  shall  be 
retained  by  the  agency. 

(5)  The  agency  shall  reduce  the 
amount  of  outstcmding  commitments 
Insofar  as  possible  and  report  to  the 
Regional  Director  the  imcommitted  bal¬ 
ance  of  funds  awarded  under  the  grant. 

(6)  Upon  notification  of  Intent  to 
terminate,  the  agency  shall  not  make 
any  new  commitments  without  the 
approval  of  the  Regional  Director. 

(7)  TTie  Regional  Director  may  allow 
termination  costs  as  determined  by  ap¬ 
plicable  Federal  cost  principles  listed  in 
Federal  Managi^ent  Circular  74-7. 

(c)  Appeals.  (1)  Agencies  may  appeal 
the  Regional  Director's  decision  to  re¬ 
duce  or  terminate  a  grant  to  the  Direc¬ 
tor  within  30  da3rs  of  the  Regional  Di¬ 
rector's  decision. 

(2)  Agencies  shall  include  In  an 
appeal — 

(1)  The  decision  being  appealed,  and 

(il)  The  facts  which  the  Agencies  be¬ 
lieve  Justify  a  reversal  or  modification  of 
the  decision. 

(3)  The  Director  shall  act  on  appeals 
within  30  days  of  their  receipt. 

§  725.19  AndH. 

The  agency  shall  conduct  a  final  audit 
following  the  end  of  each  grant  pursuant 
to  the  procedures  in  Federal  Manage¬ 
ment.  Circular  74-7. 

§  725.20  Administrative  procednrofl. 

Administrative  procedures  governing 
accounting,  payment,  property,  and  re¬ 
lated  requirements  are  contained  hi  Fed¬ 
eral  Management  Circular  74-7. 

§  725.21  Atlowable  costs. 

(a)  The  Regional  Director. shall  det»- 
mine  costs  vdiich  may  be  reimbursed  ac¬ 


cording  to  Federal  Management  Circular 
74-4,  “Cost  principles  applicable  to 
grants  and  contracts  with  State  and  local 
governments”  (34  C7FR  255). 

(b)  Costs  must  be  in  conformity  with 
any  limitations,  conditions,  or  ezcluskms 
set  forth  in  the  grant  agreement  or  this 
part. 

(c)  Costs  must  be  allocated  to  the 
grant  to  the  extent  of  benefit  properly 
attributable  to  the  period  covered  by  the 
grant. 

(d)  Costs  must  not  be  allocated  to  or 
included  as  a  cost  of  any  other  Federally 
assisted  program. 

§  725.22  Fiiianrial  managenirnt. 

(a)  Agency  accounting  for  grant  funds 
shall  be  in  accordance  with  the  require¬ 
ments  of  Federal  Management  Circular 
74-7.  Agencies  shall  use  generally  ac¬ 
cepted  accounting  principles  and  prac¬ 
tices,  consistently  applied.  Accounting 
for  grant  funds  must  be  accurate  and 
current. 

(b)  The  agency  shall  adequately  safe¬ 
guard  all  funds,  property,  and  other 
assets  and  shall  assure  that  they  are  used 
solely  for  authorised  purpoees. 

(c)  The  agency  shall  provide  a  com¬ 
parison  of  actual  amounts  spait  with 
budgeted  amounts  for  each  grant. 

(d)  When  advances  are  made  by  a 
letter-of-credlt  method,  the  agency  shall 
make  drawdowns  from  the  U.S.  Treasury 
through  its  commercial  bank  as  closely 
as  possible  to  the  time  of  making  the 
dt^ursements. 

(e)  The  agency  accounting  records 
shall  be  supported  by  source  doctimenta- 
tion. 

(f)  The  agency  shall  schedule  audits  to 
determine  the  fiscal  integrity  of  financial 
transactions  and  reports,  and  compliance 
with  the  terms  of  the  grant  agreement. 

(g)  The  agency  shall  design  a  sys¬ 
tematic  method  to  assure  timely  and 
aiH>ropriate  rescdution  of  audit  findings 
and  recommendations. 

§  725.23  RcporU. 

(a)  The  ngesicy  shall,  for  each  grant 
made  under  this  part  submit  annually  to 
the  Regional  Director  a  Financial  Status 
Report  in  accordance  with  Federal  Man¬ 
agement  Circular  (PMC)  74-7,  Attach¬ 
ment  B.  This  report  shall  be  accompanied 
by  a  performance  rnx>rt  prepared  ac¬ 
cording  to  Attachment  I  of  FMC  74-7. 

(b)  The  Regional  Director  shall  re¬ 
quire  through  the  grant  agreement  that 
ann\ial  reports  also  provide  the  rriation 
of  financial  informaticm  to  performance 
and  productivity  data,  including  unit  cost 
information. 

§  725.24  Records. 

(a)  The  agency  shall  maintain  com¬ 
plete  records  in  accordance  with  Federal 
Management  Circular  74-7.  ITUs  includes 
books,  records,  documents,  and  other  evi¬ 
dence  and  accounting  ivoceduree  and 
practices,  sufficient  to  reflect  properly— 

(1)  The  amount,  receipt,  and  <yeposi- 
tion  by  the  agency  of  all  assistance  re¬ 
ceived  for  the  program. 

(2)  The  total  costs  of  the  lungram, 
including  all  direct  and  indirect  costs  of 


whatever  nature  Incurred  for  the  per¬ 
formance  of  the  program  for  which  the 
grant  has  been  awarded. 

(b)  Contractors,  Including  contractors 
for  professional  services,  shall  maintain 
books,  documents,  papers,  and  records 
which  are  pertinent  to  a  specific  grant 
award. 

<c)  The  agency's  records  and  the  rec¬ 
ords  of  its  contractors,  including  profes¬ 
sional  services  contracts,  shall  be  subject 
at  all  reasonable  times  to  inspection,  re¬ 
production,  copying,  and  audit  by  the 
Office,  the  Department  of  the  Interior, 
the  Comptroller  General  of  the  United 
States,  the  Department  of  Labor,  or  any 
authorized  representative. 

(d)  For  completed  or  terminated 
grants,  the  agency  and  contractors  shall 
preserve  and  make  their  records  avail¬ 
able  to  the  Office,  the  Department  of  the 
Interior,  the  Comptroller  General  of  the 
United  States,  Department  of  Labor,  or 
any  authorized  representative  pursuant 
to  FMC  74-7. 

§  725.25  Disclosure  of  information. 

All  grant  applications  received  by  the 
Regional  Director  constitute  agency  rec¬ 
ords.  As  such,  their  release  may  be  re¬ 
quested  by  any  member  of  the  public 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552,  and  shall  be  disclosed  unless 
exempt  from  disclosure  under  5  U.S.C. 
522(b). 


PART  740— GRANTS  FOR  PROGRAM  DE¬ 
VELOPMENT  AND  ADMINISTRATION 
AND  ENFORCEMENT 
Sec. 

740.1  Scope. 

740.2  Objectives. 

740.3  Authority. 

740.4  Responsibility. 

740.5  Definitions. 

740.11  EligibUlty  for  program  development 

grants. 

740.12  EligibUlty  for  administration  and 

enforcement  grants. 

740.13  Submlasioii  of  eetlnaated  annual 

budgets  and  allocation  of  funds. 

740.14  Coverage  of  grants. 

740.15  Amount  of  grants. 

740.16  Special  provisions  for  States  with  co¬ 

operative  agreements. 

740.17  Orant  periods. 

740.18  Grant  application  procedures. 

740.19  Orant  agreements. 

740.20  Orant  amendments. 

740.21  Orant  reduction  and  termination. 

740.22  Audit. 

74023  Administrative  procediu-es. 

74024  Allowable  coets. 

740.25  Financial  management. 

740.26  RepOTts. 

74027  Records. 

74028  Discloeure  of  Information. 
Aitthoritt:  Secs.  201,  501,  and  602,  Pub.  L. 

05-87,  91  Stet.  445  (30  UJ3.C.  1201). 

§  740.1  Scope. 

This  part  sets  forth  policies  and  pro¬ 
cedures  for  grants  to  States  to — 

(a)  Develop  state  programs  tex  the 
regulation  and  control  of  surface  coal 
mining  and  reclamation  operations; 

(b)  Administer  and  enforce  state  luro- 
grams  for  the  regulation  and  control  o< 
surface  coal  mining  and  reclamation  op¬ 
erations;  and 
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cc>  Administer  cooperative  agree¬ 
ments  for  State  regulatiMi  ot  surface 
coal  mining  and  reclamatlcm  op)eratlon8 
on  Federal  lands. 

§  710.2  Objective*. 

The  objectives  of  assistance  under  tliis 
part  are — 

(a)  To  assist  the  States  in  meeting 
the  costs  of  administering  reclamation 
and  enforcenvait  programs  consistent 
with  the  Act; 

(b)  To  encourage  the  States  to  build 
strong  reclamatiCHi  and  enforcement 
programs;  and 

(c)  To  encourage  the  States  to  as¬ 
sume  jurisdicticxi  over  surface  coal  min¬ 
ing  regulation  and  reclamation  oi>era- 
tions. 

§  740.3  .Authority. 

Section  705  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201)  authorizes  the  Secretary  to 
make  grants  to  States  for  developing, 
administering  and  enforcing  State 
regulatory  programs. 

§  740.4  Reoponsibilitjr. 

(a)  The  Director  shall  administer  the 
State  grant  program  for  the  develop¬ 
ment.  administrati<»i,  and  enforcement 
of  State  programs  under  this  p>art. 

(b)  The  Regional  Dlrect<n'  of  each  of 
the  Office  regions  shall  receive,  review, 
and  approve  grant  applications  under 
this  ptart. 

§  740.5  DrlinilioiMi. 

As  used  in  this  part,  agency  means  the 
State  agency  designated  by  the  Gover¬ 
nor  to  receive  and  administer  grants 
under  this  part. 

§710.11  Eligibility  for  program  devel- 
opnirnt  grants. 

(a)  Designation  of  State  agency.  In 
order  to  receive  a  program  development 
grant  the  Governor  of  a  State  shall  de¬ 
signate  in  writing  to  the  Director  one 
agency  to  submit  the  grant  appllcaticms. 
and  to  receive  and  administer  the  grants. 

<b)  Periods  covered  by  program  devel¬ 
opment  grants.  (1)  An  agency  may  apply 
for  a  program  development  grant  for  any 
P)eriod  for  which  it  does  not  have  an  ap¬ 
proved  State  program.  This  is  limited  to 
periods  during — 

(1)  The  initial  development  of  a  State 
program; 

<ii)  The  revision  of  a  State  progr&m 
which  has  been  disapproved  by  the  Sec¬ 
retary;  and 

(iii)  The  revision  of  a  State  program 
from  which  the  Secretary  has  withdrawn 
his  approval. 

(2)  The  Director  shall  limit  grants  for 
(bXl)  (ii)  and  (iii)  of  this  p>aragraph  to 
the  costs  of  making  revisions  necessary 
to  secure  approval  of  the  State  programs. 

(3)  The  Director  shall  not  iu>prove 
grants  for  costs  incurred  prior  to  Au¬ 
gust  3,  1977. 

(c)  Limits  on  duration  of  grants.  (1) 
The  Regicmal  Director  shall  limit  a 
State’s  program  developxnent  grants  to  a 
maximum  pierlod  of  18  months  unless  at 
least  one  of  the  following  conditions 
exists — 


(1)  The  IS-nuHith  p)eriod  is  insufficient 
because  new  legislation  is  required. 

(11)  The  State  requests  extension  of 
the  grant  period  for  a  reason  found  ai>- 
pr(q}riate  by  the  Reglcmal  Director. 

(2)  If  one  of  the  two  conditions  in  this 
piaragrapA  exists,  the  Director  may  ex¬ 
tend  the  grant  period  to  a  maximum  of 
24  months.  • 

§  740.12  Eligibility  for  adminiMration 
and  enforrement  grant*. 

(a)  Approved  program  required.  In 
order  to  receive  a  grant  to  administer 
and  enforce  a  State  program,  the  State 
must  have  an  approved  State  regtilatory 
program. 

(b)  Designation  of  a  State  agency.  In 
order  to  receive  a  grant  to  administer  and 
enforce  a  State  program,  the  Governor 
must  designate  a  single  agency  to  receive 
and  administer  administration  and  en¬ 
forcement  grants,  including  coop>eratlve 
agreement  grants  described  in  {  740.16. 

(c)  Nondiscrimination.  The  agency 
shall  moniUK  the  compliance  activity  of 
its  subrecipients  with  resp>ect  to  the  non¬ 
discrimination  provisions  in  §  740.19. 

(d)  When  an  agency  may  apply.  An 
agency  may  apply  for  an  administration 
and  enforcement  grant  so  l(mg  as  the 
State  program  is  approved  by  the  Sec¬ 
retary. 

§  740.13  .'^ubniititiiun  of  estimated  an¬ 
nual  budgets  and  allocation  of  funds. 

(a)  Program  Development  Grants.  As 
early  as  possible  prior  to  the  Federal 
fiscal  year  in  which  the  program  devel¬ 
opment  grant  will  be  requested  an 
agency  shall  submit  to  the  Regional  Di¬ 
rector  a  summary  of  its  program  devel¬ 
opment  budget.  The  Director  will  use 
these  budget  summaries  in  preparing  the 
Federal  budget  estimates  which  he  is  re¬ 
quired  to  submit. 

(b)  Administration  and  Enforcement 
Grants.  (1)  For  the  fiscal  years  begin¬ 
ning  on  and  after  October  1.  1979,  the 
agency  shall  submit  to  the  R^onal  Di¬ 
rector  an  initial  estimate  of  its  coal  reg¬ 
ulatory  program  budget,  including  the 
costs  of  administering  State-Federal  co¬ 
operative  agreements  pursuant  to 
§  211.75  of  this  title,  18  months  prior  to 
the  Federal  fiscal  year  in  which  the 
grant  will  be  requested.  Agencies  may  in¬ 
clude  those  activities  required  to  admin¬ 
ister  and  enforce  the  regulatory  program 
in  their  regulatory  program  budget.  The 
Director  will  use  these  budget  summaries 
in  preparing  the  Federal  budget  esti¬ 
mates  which  he  is  required  to  submit. 

(2)  For  the  fiscal  year  beginning  Oc¬ 
tober  1,  1979,  and  each  year  thereafter, 
the  agency  shall  submit  to  the  Regional 
Director  a  current  regulatory  program 
budget  3  months  prior  to  the  beginning 
of  the  Federal  fiscal  year  for  which  a 
grant  will  be  requested. 

(c)  Allocation  of  funds.  (1)  The  Di¬ 
rector  shall  allocate  to  the  agencies  the 
full  amount  requested  and  approved  in 
the  revised  or  actual  budgets  provided 
that  the  amoimt  available  in  ^e  Fed¬ 
eral  budget  is  sufficient. 

(2)  If  the  funds  available  to  the  Direc¬ 
tor  for  grants  are  insufficient  to  cover 
the  total  grant  needs,  including  cooper¬ 


ative  agreement  grants,  the  Director 
shall  allocate  the  funds  available  accord¬ 
ing  to  the  pn^rtlon  of  each  agency’s 
budget  to  the  total  of  all  agencies’ 
budgets. 

(3)  Allocation  of  a  specific  amount  of 
fxmds  to  an  agency  does  not  assure  that 
grants  for  that  amount  will  be  approved. 
Each  agency  must  {q?ply  for  and  secure 
approval  of  grants  in  accordance  with 
the  requirements  of  this  part. 

(4)  On  July  1  of  each  year  the  Direc¬ 
tor  shall  reallocate  any  funds  which  are 
not  requested  by  agencies  as  of  June  1 
of  that  year.  Such  funds  shall  be  allo¬ 
cated  only  to  those  agencies  which  have 
received  less  than  the  allowable  percent¬ 
age  of  their  eligible  costs.  Allocation 
shall  be  based  cm  the  proportion  of  each 
agency's  mutually  agreed  upon  costs  to 
total  mutually  aereed  up<m  costs  in  all 
agencies’  regtUatory  program  budgets 
for  the  current  Federal  fiscal  year. 

(5)  Agencies  which  are  allocated  addi¬ 
tional  funds  on  July  1  may  have  until 
August  15  to  submit  new  or  revised  grant 
applications  for  the  additional  amounts. 

§  740.14  Covoragr  of  grants. 

(a)  Program  development  grants.  An 
agency  may  use  grant  money  under  this 
part  to  develop — 

(1)  New  or  revised  State  laws,  regula¬ 
tions,  and  procedures; 

(2)  Revised  or  expanded  inspection 
systems; 

(3)  Training  programs  for  inspectors 
and  other  personnel; 

(4)  New  or  revised  organizational 
structures ; 

(5)  Information  and  communications 
systems,  including  data  processing  sys¬ 
tems; 

(6)  A  planning  process  including  a 
data  base  and  information  system  to  re¬ 
ceive  and  act  upon  petitionsto  designate 
lands  unsuitable  for  mining; 

(7)  An  application  for  the  initial  ad¬ 
ministration  and  enforcement  grant  to 
the  extent  not  covered  by  indirect  costs 
or  other  cost  items; 

(8)  Other  components  necessary  to 
obtain  an  approved  State  program,  as 
mutually  agreed  upon  by  the  Regional 
Director  and  the  agency  receiving  a 
grant. 

(b)  Administration  and  enforcement 
grants.  An  agency  may  use  grant  money 
imder  this  part  to  administer  an  ap¬ 
proved  State  regulatory  program. 

§  740.15  Amount  of  grants. 

(a)  Amount  of  program  development 
grants.  (1)  For  the  first  year  of  a  pro¬ 
gram  development  grant  the  Regional 
Director  shall  approve  grants  for  not 
more  than  80  percent  of  the  total  of 
agreed  upon  costs  pursuant  to  S  740.14 
(a). 

(2)  For  the  second  year  of  a  program 
development  grant  the  Regional  Director 
shall  approve  grants'for  not  more  than 
60  percent  of  the  total  agreed  upon  costs 
pursuant  to  S  740.14(a). 

(b)  Amount  of  administration  and  en¬ 
forcement  grants.  (1)  If  no  program  de¬ 
velopment  grant  has  been  awarded,  the 
Regional  Director  may  approve  the  first 
administration  and  enforcement  grant 
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for  80  percent  of  the  agreed  upon  costs 
for  administration  and  enforcement  of 
the  program. 

(2)  If  a  program  development  grant 
has  been  awarded  for  only  1  year,  the 
Regional  Director  may  approve-  an  ad¬ 
ministration  and  enforcement  grant  for 
60  percent  of  the  agreed  upon  costs  for 
administration  and  enforcement  of  the 
program. 

(3)  If  a  program  devel(H>inent  grant 
has  been  awarded  for  more  than  1  year 
but  less  than  2  years,  the  Regional  Di¬ 
rector  may  approve  the  first  administra¬ 
tion  and  enforcement  grant  for  60  per¬ 
cent  for  that  proportion  remaining  in 
the  second  year  and  for  50  percent  for 
the  proportion  allocated  to  the  third 
year. 

(4)  For  the  third  and  following  years, 
the  Regional  Director  may  approve  ad¬ 
ministration  and  enforcement  grants  for 
50  percent  of  the  agreed  upon  costs  tor 
administration  and  enforcement  of  the 
program. 

§  740.16  Special  provisioiu  for  States 
with  cooperative  agreements. 

(a)  Eliffibility.  The  Director  may  ap¬ 
prove  additional  grants  to  States  which 
have  cocHTeratlve  agreements  pursuant  to 
i  211.75  of  this  TiUe,  for  State  regulation 
of  stu^ace  coctl  mining  and  reclamation 
operations  on  Federal  lands.  Ihls  In¬ 
cludes — 

(1)  States  which  had  cooperative 
agreements  on  August  3.  1977.  which 
have  been  modified  to  comply  with  the 
initial  regulatory  program. 

(2)  States  which  enter  Into  cooperative 
agreements  following  approval  of  the 
State’s  regulatory  program. 

(b)  Coverage  of  grants.  An  agency  may 
use  cooperative  agreement  grants  to 
carry  out  the  functions  assigned  to  the 
State  imder  the  agreement. 

(c)  Amount  of  grants.  The  Regional 
Director  may  approve  grants  for  the  ap¬ 
proximate  amount  which  he  determines 
the  FWeral  Government  would  have  ex- 
p«ided  for  regulation  of  coal  mining  on 
the  P^eral  lands  being  regulated  by  the 
State,  except  that  no  grant  may  exceed 
the  actual  costs  to  the  State.  ' 

(d)  Grant  periods.  The  Regional  Di¬ 
rector  shall  approve  a  grant  for  a  period 
of  1  year  or  less.  The  Regional  Director 
shall  fund  a  program  that  extends  over 
more  than  1  year  by  consecutive  annual 
grants. 

(e)  Application  procedures.  (1)  States 
with  cooperative  agreements  in  effect  on 
August  3, 1977,  may  apply  for  cooperative 
agreement  grants  using  the  procedures 
set  forth  in  9  740.18  (a) .  tb) ,  (d) ,  and 
(e). 

(2)  States  with  cocH^erative  agn'eements 
established  in  conjimction  with  approved 
State  regulatory  programs  may  apply  for 
cooperative  agreanents  grants  by  in¬ 
cluding  a  supplement  to  an  annual  ad¬ 
ministration  and  Miforcement  grant  ap¬ 
plication  submitted  according  to  9  740.18. 
The  State  shall  include  in  the  supple¬ 
mental  section: 

(1)  A  separate  Part  n  for  the  costs  of 
the  cooperative  agreement;  and 


(11)  A  separate  Part  m  describing  the 
specific  activities  reqtilred  by  the  coop¬ 
erative  agreement  for  the  period  for 
which  the  grant  Is  requested. 

(f)  Other  requirements.  The  proce- 
diu-es  and  requirements  set  forth  In 
99  740.17  through  740.26  are  ai^llcable 
to  co(H>erative  agreement  grants. 

§  740.17  Grant  periods. 

The  Regional  Director  shall  lUTprove  a 
grant  for  a  period  of  1  year  or  less.  The 
Regional  Director  shall  fund  a  iM’Ogram 
that  extends  over  more  than  1  year  by 
consecutive  annual  grants. 

§  740.18  Grant  application  procedures. 

(a)  The  agency  may  submit  Its  ai^ll- 
cation  to  the  R^iontd  Director  for  a 
grant  as  soon  as  it  is  notified  by  the  Re¬ 
gional  Director  that  funds  are  available, 
but  not  later  than  May  31  of  each  calen¬ 
dar  year. 

(b)  Ihe  agency  shall  use  the  short 
form  application  for  nonconstructlcm 
programs  and  other  procedures  specified 
by  F^eral  Management  Circular  74-7, 
“Uniform  administrative  requirements 
for  grants-ln-ald  to  State  and  local  gov¬ 
ernments,"  (34  CFR  256).  No  preappli¬ 
cation  is  required. 

(c)  For  program  development  grant 
applicatlcNcxs,  agencies  shall  Include  in 
Part  in  of  the  standsud  ai^catlon — 

(1)  An  analysis  and  evaluation  of  the 
current  State  laws  and  changes  required 
therein  to  conform  to  the  requirements 
of  the  Surface  Mining  Control  and  Rec¬ 
lamation  Act  of  1977;  unless  previously 
submitted  under  Part  725  of  this  chap¬ 
ter; 

(2)  A  description  of  the  changes  ex¬ 
pected  to  be  required  in  State  regula¬ 
tions,  organization,  staffing,  training  and 
other  policies  and  operations  in  order  to 
develop  a  State  program  which  can  be 
approved;  and 

(3)  A  program  to  develop  the  legisla¬ 
tion,  regulaticms,  procedures,  organlza- 
ti<»i,  staffing,  training  materisils  and  pro¬ 
cedures,  etc.,  necessary  to  obtain  pro¬ 
gram  approval. 

(d)  For  administration  and  enforce¬ 
ment  grants  and  cooperative  agre^nent 
grants,  agencies  shall  include  in  Part  m 
of  the  standard  application  a  description 
of  the  specific  operations  in  the  apFo-oved 
program  which  wUl  be  ImplwnOTit^  dur¬ 
ing  the  period  for  which  the  grant  is 
requested. 

§  740.19  Grant  agrernieiit. 

(a)  If  the  Regional  Director  approves 
an  agency’s  grant  application,  the  Re¬ 
gional  Director  shall  prepare  a  grant 
agreement  which  includes — 

(1)  The  approved  sc(H>e  of  the  program 
to  be  covered  by  the  grant; 

(2)  ’The  approved  budget,  including 
the  Federal  share; 

(3)  Conunencement  and  cmnpleticm 
dates  for  the  segment  ot  the  program 
covered  by  the  grant  and  for  major 
phases  of  the  program  to  be  completed 
during  the  grant  period. 

(4)  Permissible  transfers  of  ftmds  to 
other  State  agencies. 


(b)  The  Regional  Director  may  not 
permit  an  agency  to  ddegate  or  transfer 
its  responsibility  for  the  use  of  grant 
funds. 

(c)  Pre-agreement  costs  for  program 
development  grants  shall  be  allowed  (mly 
as  specified  in  the  grant  agreement. 

(d)  The  Regional  Director  shall  trans¬ 
mit  four  copies  of  the  grant  agreement 
by  certified  mall,  return  receipt  re¬ 
quested,  to  the  agency  for  signatme.  ’The 
agency  shall  execute  the  grant  agreement 
and  return  all  copies  of  it  within  3  cal- 
mdar  weeks  after  receipt,  or  within  an 
extension  of  such  time  that  may  be 
granted  by  the  Regional  Director. 

(e)  ’The  Regional  Director  shtdl  sign 
the  grant  agreement  upon  its  return  from 
the  agency  and  retiun  one  ct^y  to  the 
agency.  The  grant  is  effective  and  con¬ 
stitutes  an  obligation  of  Federal  funds  in 
the  amount  and  for  the  purposes  stated 
in  the  grant  agreement  at  the  time  the 
Regional  Direct<»’  signs  the  agreement. 

(f )  Neither  the  approval  of  a  program 
nor  the  award  of  any  grant  will  commit 
or  obligate  the  United  States  to  award 
any  continuation  grant  or  enter  into  any 
grant  amendment,  including  grant  in¬ 
creases  to  cover  cost  overruns. 

§  740.20  Grant  amendments. 

(a)  A  grant  amendment  is  a  written 
alteration  in  the  grant  amoimt,  grant 
terms  or  conditions,  budget  or  period,  or 
other  administrative,  technical,  or  finan¬ 
cial  agreement  whether  accomplished  on 
the  initiative  of  the  agency  or  the  Re¬ 
gional  Director,  or  by  mutual  action  of 
the  agency  and  the  Regional  Director. 

(b)  TTie  agency  shall  promptly  notify 
the  Regional  Director  in  writing  by  certi¬ 
fied  mail,  return  receipt  requested,  of 
events  or  proposed  changes  which  may 
require  a  grant  amendment,  such  as — 

(1)  Rebudgeting; 

(2)  CJhanges  which  may  affect  the  ap¬ 
proved  scope  or  objective  of  a  program; 
or 

(3)  Changes  which  may  increase  or 
substantially  decrease  the  total  cost  of 
a  program. 

(c)  The  Regional  Director  shall 
pnmiptly  approve  or  disapprove  each 
proposed  amendment,  and  shall  notify 
the  agency  in  writing  of  the  approval  or 
disaiHJi'oval  of  Uie  amendment. 

(d)  The  grant  amendment  establishes 
the  effective  date  of  the  action.  If  no  date 
is  specified  in  the  grant  amendment  then 
the  date  the  Regional  Director  signs  the 
amendm«it  will  be  the  effective  date  of 
the  action. 

§  740.21  Grant  reduction  and  termina¬ 
tion. 

(a)  Conditions  for  reduction  or  ter¬ 
mination.  (1)  If  an  agency  violates  the 
terms  of  a  grant  agreement,  the  Regional 
Director  may  reduce  or  terminate  the 
grant. 

(2)  If  an  agency  fails  to  Implement, 
enforce  or  maintain  an  approved  pro¬ 
gram.  the  Regional  Director  shall  ter¬ 
minate  the  administration  and  enforce¬ 
ment  grant. 

(3)  If  an  agency  falls  to  Implement, 
enforce  or  maintain  only  a  part  of  the 
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program,  the  Regkxial  Director  shall 
reduce  the  grant  to  the  amount  of  the 
program  being  operated  by  the  agency. 

(4)  If  an  agency  Is  not  in  compliance 
with  the  following  nondiscrimination 
provisions,  the  Regional  Director  may 
reduce  or  terminate  the  grant — 

(1)  TiUe  VI  of  the  CJivil  Rights  Act  of 
1964  (  78  Stat.  252),  Nondiscrimlnati(«  in 
Federally  Assisted  Programs,  which  pro¬ 
vides  that  no  pers(m  in  the  United  States 
shall  on  the  grounds  of  race,  co1(m*  or  na¬ 
tional  origin  be  excluded  from  participa¬ 
tion  in.  be  denied  the  benefits  or.  or  be 
subjected  to  discriminaticm  under  any 
program  or  activity  receiving  Federal 
financial  assistance,  and  the  Impl^ent- 
ing  regulaticms  at  43  CFR 17. 

(11)  Ebcecutive  Order  11246,  as  amend¬ 
ed  by  Executive  Order  11375,  Equal  Em¬ 
ployment  Opp(Mi.unity,  requiring  that 
employees  or  applicants  for  employment 
not  be  discriminated  against  because  of 
race,  creed,  color,  sex.  or  national  origin, 
and  the  implementing  regulations  at  41 
CTFR  60. 

(ill)  Secticm  504  of  the  Rehabilitatl(m 
Act  of  1973,  as  am^ided  by  Executive 
Order  11914,  Nondiscrimination  With 
Respect  to  the  Handicapped  in  Federally 
Assisted  Programs. 

(b)  Grant  reduction  and  termination 
procedures.  (1)  'Die  Regional  Director 
shall  give  at  least  10  da3^  written  notice 
to  the  agency  by  certified  mall,  return 
receipt  requested,  of  intent  to  reduce 
or  terminate  a  grant.  ITie  Regicmal  Di- 
rectcMT  shall  Include  in  the  notice  the 
reasons  for  the  proposed  action  and  the 
proposed  effective  date  of  the  action. 

(2)  The  Regional  Director  shall  af¬ 
ford  the  agency  owx>rtunity  for  consul¬ 
tation  prior  to  reducing  or  terminating  a 
grant. 

(3)  The  Regional  Director  shall  no¬ 
tify  the  agency  of  the  termination  (»•  re¬ 
duction  of  the  grant  in  writing  by  certi¬ 
fied  mail,  return  receipt  requested. 

(4)  Upon  termination  the  agency  shall 
refimd  or  credit  to  the  United  States  that 
portion  of  the  grant  money  paid  or  owed 
to  the  agency  and  allocated  to  the  ter¬ 
minated  portion  of  the  grant.  However 
any  pcH'tion  of  the  grant  that  is  required 
to  meet  c(»nmitmaits  made  prior  to  the 
effective  date  of  termination  shall  be  re¬ 
tained  by  the  agency. 

<5)  The  agency  shall  reduce  the 
amount  of  outstanding  commitments  in¬ 
sofar  as  possible  and  report  to  the  Re¬ 
gional  Director  the  uncommitted  bal¬ 
ance  of  funds  awarded  under  the  grant. 

(6)  Upon  notification  of  intent  to  ter¬ 
minate  the  agency  shall  not  make  any 
new  commitments  without  the  approval 
of  the  Regional  Director. 

(7)  The  Regional  Director  may  allow 
terminaticm  costs  as  determined  by  ap¬ 
plicable  Federal  cost  principles  listed  in 
FMeral  Management  Circular  74-4. 

(c)  Appeals.  (1)  Agencies  may  appeal 
the  Regional  Director's  decision  to  reduce 
or  terminate  a  grant  to  the  Director 
within  30  days  of  the  Regional  IMrector's 
decision. 

(2)  Agencies  shall  include  in  an  ap¬ 
peal — 

(i)  the  decision  being  appealed,  and 


(11)  the  facts  which  the  agency  be¬ 
lieves  Justify  a  reversal  or  modification  of 
the  decision. 

(3)  The  Director  shall  act  upon  ap- 
pei^  within  30  days  of  their  receipt. 

§  740.22  Audit. 

The  agency  shall  c(mduct  a  final  audit 
following  the  end  of  each  grant  pursuant 
to  the  pincedures  in  Federal  Manage¬ 
ment  Circular  74-7. 

§  740.23  Administrative  procedures. 

Administrative  procedures  governing 
accounting,  payment,  property  and  re¬ 
lated  requirements  are  contained  in  Fed¬ 
eral  Management  Circular  74-7. 

§  740.24  .\llowable  costs. 

(a)  The  Regional  Director  shall  deter¬ 
mine  costs  which  may  be  reimbursed  ac¬ 
cording  to  Federal  Mans^rement  Circular 
74-4,  “Cost  principles  applicatde  to 
grants  and  contracts  with  State  and  local 
governments”  (34  CFR  255) . 

(b)  Chets  must  be  in  ccmformlty  with 
any  limitations,  conditions,  or  exclusions 
set  forth  in  the  grant  agreement  or  this 
peu’t. 

(c)  Costs  must  be  allocated  to  the 
grant  to  the  extent  of  benefit  properly 
attributable  to  the  period  covered  by  the 
grant. 

(d)  Costs  must  not  be  allocated  to  or 
included  as  a  cost  of  any  other  federally 
assisted  program. 

§  740.25  Financial  management. 

(a)  Agency  accounting  for  grant  funds 
shall  be  in  accordance  with  the  require¬ 
ments  of  Federal  Management  Circular 
74-7.  Agencies  shall  use  generally  ac- 
cei^ted  accounting  principles  and  prac¬ 
tices,  consistently  applied.  Accounting  for 
grant  funds  must  be  accurate  and  cur¬ 
rent. 

(b)  The  agency  shall  adequately  safe¬ 
guard  all  funds,  property,  and  other  as¬ 
sets  and  shall  assure  that  they  are  used 
solely  for  authorized  purposes. 

(c)  The  agency  shall  provide  a  com¬ 
parison  of  actual  amounts  spent  with 
budgeted  amoimts  for  each  grant. 

(d)  When  advances  are  made  of  a 
letter -of -credit  methcxl.  the  agency  shall 
make  drawdowns  from  the  UJ3.  Treas¬ 
ury  through  its  commercial  bank  as 
closely  as  possible  to  the  time  of  making 
the  disbursements. 

(e)  The  agency  accounting  records 

shall  be  supported  by  source  documenta¬ 
tion.  - 

(f)  The  agency  shall  schedule  audits 
to  determine  the  fiscal  integrity  of  finan¬ 
cial  transactions  and  reports,  and  com¬ 
pliance  with  the  terms  of  the  grant 
agreement. 

(g)  The  agency  shall  design  a  syst^n- 
atic  method  to  assme  tim^  and  ap¬ 
propriate  resolution  of  audit  findings  and 
recommendations. 

§  740.26  Reports. 

(a)  The  agency  shall,  for  each  grant 
made  under  this  part,  submit  annually 
to  the  Regional  Director  a  Financial 
Status  Report  in  accordance  with  Fed¬ 
eral  Management  Circular  (FMC)  74-7, 


Attachment  H.  This  report  shall  be  ac¬ 
companied  by  a  performance  report  pre¬ 
pared  according  to  Attachment  I  of  FMC 
74-7. 

(b)  The  Regional  Director  shall  re¬ 
quire  through  the  grant  agreement  that 
annual  reports  provide  the  rdatlon  of  fi¬ 
nancial  information  to  performance  and 
productivity  data,  including  unit  cost 
information. 

§  740.27  RreordM. 

(a)  The  agency  shall  maintain  com¬ 
plete  records  in  accordance  with  Federal 
Management  Circular  74-7.  This  includes 
books.  d(x:uments.  and  other  evidence 
and  accounting  procedmes  and  prac¬ 
tices,  sufficient  to  reflect  properly — 

(1)  The  amoimt,  receipt,  and  disposi¬ 
tion  by  the  agency  of  all  assistance  re¬ 
ceived  for  the  program. 

(2)  The  total  costs  of  the  program,  in¬ 
cluding  all  direct  and  indirect  costs  of 
whatever  nature  incurred  for  the  per¬ 
formance  of  the  program  for  which  the 
grant  has  been  awarded. 

(b)  Contractors,  Including  contractors 
for  professional  services,  shall  maintain 
books,  documents,  papers,  and  records 
which  are  pertinent  to  a  specific  grant 
award. 

(c)  The  agency’s  records  and  the  rec¬ 
ords  of  its  contractors,  including  pro¬ 
fessional  services  ccmtracts,  shall  be  sub¬ 
ject  at  all  reasonable  times  to  inspection, 
rernoduction,  copying,  and  audit  by  the 
Office,  the  Depeulment  of  the  Interior, 
the  OomptioUer  Oenotd  of  the  United 
Stat^,  the  Department  of  Labor  or  any 
authorized  representative. 

(d)  For  comideted  or  terminated 
grants  the  agency  and  contractors  shall 
preserve  and  make  their  records  avail¬ 
able  to  the  Office,  the  Department  of  the 
Interior,  the  Comptroller  General  of  the 
United  States,  D^jortment  of  Labor,  or 
any  authorized  representative  pursuant 
to  FMC  74-7. 

§  740.28  Disclosure  of  information. 

All  grant  applications  received  by  the 
Regional  Director  constitute  agency  rec¬ 
ords.  As  such,  their  rdease  may  be  re¬ 
quested  by  any  member  ol  the  public  un¬ 
der  the  Freedom  of  Information  Act,  5 
U.S.C.  552,  and  shall  be  disclosed  unless 
exempt  from  disclosure  tmder  5  U.S.C. 
552(b). 
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§  795.1  .Scope. 

This  part  comprises  the  small  operator 
assistance  program.  (Program)  and  gov¬ 
erns  the  procedures  for  providing  assist¬ 
ance  to  qualified  small  mine  (H}erators 
who  request  assistance  under  section  507 

(c)  of  the  Act,  for — 

(a)  The  determination  of  the  probable 
hydrologic  consequences  of  mining  and 
reclamation,  imder  section  507(b)  (11)  of 
the  Act;  and 

(b)  The  statement  of  physical  and 
chemical  analysis  of  core  samples,  imder 
secUon  507(b)  (15)  of  the  Act. 

§  795.2  Objective. 

The  objective  of  this  section  Is  to  meet 
the  Intent  of  section  507(c)  of  the  Act 
by— 

(a)  Providing  financial  and  other  nec¬ 
essary  assistance  to  the  qualified  small 
operator;  and 

(b)  Assuring  that  the  regulatory  au¬ 
thority  shall  have  sufficient  Information 
to  make  a  reasonable  assessment  of  the 
probable  cumulative  Impacts  of  all  an¬ 
ticipated  mining  upon  the  hydrology  of 
the  area  and  particularly  upon  water 
availability. 

§  795.3  Authority. 

The  Secretary  shall  provide  financial 
and  other  assistance  under  section  507 

(c)  of  the  Act  to  the  extent  funds  are 
appropriated  by  Congress  specifically  for 
this  Program. 

§  795.4  RcfiponNibililies. 

(a)  General.  Once  the  regulatory  au¬ 
thority  Initiates  the  Program,  It  shall— 

(1)  Review  requests  for  assistance  and 
determine  qualified  operators; 

(2)  Develop  and  maintain  a  list  of 
qualified  laboratories  and  authorize  re¬ 
imbursement  for  appropriate  laboratory 
contracts; 

(3)  Conduct  periodic  on-site  evalua¬ 
tions  of  the  Program  activities  with  the 
appropriate  small  operator;  and 

(4)  Participate  with  the  Office  In  data 
coordination  activities  with  the  U.S.  Geo¬ 
logical  Survey,  U.S.  Environmental  Pro¬ 
tection  Agency  and  other  appropriate 
agencies  or  institutions. 

(b)  State.  A  State  shall  include  a  Pro¬ 
gram  within  its  proposed  State  regula¬ 
tory  program  for  approval  by  the  Secre¬ 
tary. 

(c)  Office.  The  Office  shall  develop 
oversight  policies  and  procedures  to  im- 
idement  ^e  Program.  These  shall  In¬ 
clude  ix>llcle6  and  procedures  for — 

(1)  Data  acquisition,  analysis  and  in¬ 
terpretation; 

(2)  Interstate  coordination  and  ex¬ 
change  of  data; 

(3)  Model  contract  stipulations;  and 

(4)  National  certification  of  labs. 

(d)  The  Office  and  the  regulatory  au¬ 
thority  shall  Insure  that  equal  opportu¬ 
nity  in  employment  provisions  are  In¬ 
cluded  within  any  contract  or  other 
procurement  documents  s^pllcable  under 
41  CPR  1-12.8. 


§  795.5  Definilionn. 

As  used  in  this  part — 

MonitoriTig  means  the  collection  of  en¬ 
vironmental  data  by  either  continuous 
or  peiicxllc  sampling  methods. 

Probable  cumulative  impacts  means 
the  expected  total  qualitative  and  quan¬ 
titive,  direct  and  Indirect  effects  of  min¬ 
ing  and  reclamation  activities  on  the 
hydrologic  regime. 

Probable  hydrologic  consequence 
means  the  projected  result  of  proposed 
surface  coal  mining  and  reclamation 
operations  which  may  reasimably  be  ex¬ 
pected  to  change  the  quantity  or  quality 
of  the  surface  and  ground  water;  the 
surface  or  ground  water  flow,  timing  and 
pattern;  the  stream  channel  conditions; 
and  the  aquatic  habitat  on  the  permit 
area  and  other  affected  areas. 

§  795.11  Program  iiiilialion  procedures. 

(a)  The  State  shall  notify  the  Office 
six  (6)  months  prior  to  submission  of  Its 
State  program  for  approval  under  sec¬ 
tion  503  of  the  Act.  The  notification  shall 
Include — 

(DA  statement  of  the  intent  to  sub¬ 
mit  a  proposed  State  regulatory  pro¬ 
gram; 

(2)  A  description  of  actions  taken  to 
develop  a  State  regulatory  program  for 
approval  and  a  summary  schedule  of  ac¬ 
tions  to  be  taken;  and 

(3)  A  declaration  of  whether — 

(I)  The  State  elects  to  receive  funding 
and  commence  the  administration  of  the 
Program,  or 

(II)  The  State  elects  to  have  the  Of¬ 
fice  administer  the  Program  on  behalf 
of  the  State  through  a  cooperative  ar¬ 
rangement  until  such  time  as  the  pro¬ 
posed  State  regulatory  program  is  ap¬ 
proved. 

(b)  If  the  State  elects  to  administer 
the  Program,  it  may  submit  a  grant  ap¬ 
plication  for  funding  of  the  program  un¬ 
der  the  pnKedures  of  Part  740  of  this 
chapter.  The  Office  shall  review  the 
State’s  grant  application  and  informa¬ 
tion  provided  under  paragraph  (a)  of 
this  section  and  approve  or  disapprove 
the  State’s  request. 

(c)  If  the  State  elects  to  have  the  Of¬ 
fice  administer  the  Program,  the  Office 
shall  Implement  the  Program  within  the 
State. 

§  795.12  Program  spr\’ires. 

To  the  extent  possible  with  appropri¬ 
ate  funds,  the  regulatory  authority  shall 
for  qualified  small  operators  who  request 
assistance — 

(a)  Select  and  pay  a  qualified  labora¬ 
tory  to — 

(1)  Determine  for  the  operator,  the 
probable  hydrologic  consequences  of  the 
mining  and  reclamation  (^rations  both 
on  and  off  the  proposed  permit  area  in 
accordance  with  §  295.16. 

(2)  Prepare  a  statement  of  the  results 
of  test  borings  or  core  samplings  In 
accordance  with  8  795.16. 

(b)  Collect  and  provide  general 
hydrologic  information  on  the  basin  or 


subbasin  areas  within  which  the  antici¬ 
pated  mining  will  (xjcur.  The  Information 
provided  shall  be  limited  to  that  required 
to  relate  the  basin  or  -subbasin  hydrology 
to  the  hydrology  of  the  proposed  permit 
area. 

§795.13  EIigibiiit>  fur  asnittlancr. 

An  applicant  is  eligible  for  assistance 
if  he— 

(a)  Intends  to  apply  for  a  permit 
pursuant  to  the  Act;  and 

(b)  Establishes  that  the  probable  total 
actual  and  attributed  production  of  the 
applicant  for  each  year  of  the  permit 
will  not  exceed  100,000  tons.  Production 
from  the  following  operations  shall  be 
attributed  to  the  permittee — 

(1)  All  coal  produced  by  operations 
beneficially  owned  entirely  by  the  per¬ 
mittee; 

(2)  ’The  pro  rata  share,  based  upon 
percentage  of  beneficial  ownership,  of 
coal  produced  by  operations  in  which  the 
permittee  owns  more  than  a  5  percent 
interest. 

(3)  All  coal  produced  by  persons  who 
directly  or  Indirectly  control  the  per¬ 
mittee  by  reason  of  stock  ownership, 
direction  of  the  management  or  in  any 
other  manner  whatsoever. 

(4)  The  pro  rata  share  of  coal  pro¬ 
duced  by  operations  so  controlled  by  the 
person  who  controls  the  permittee. 

§  795.14  Filing  for  assistance. 

Each  applicant  shall  submit  the  fol¬ 
lowing  information: 

(a)  A  statement  of  intent  to  file  a 
permit  application; 

(b)  ’The  names  and  addresses  of — 

(1)  ’The  potential  permit  applicant; 

(2)  ’The  potential  operator  if  different 
from  the  applicant. 

(c)  A  sch^ule  of  the  estimated  total 
production  of  coal  from  the  proposed  per¬ 
mit  area  and  all  other  locations  from 
which  production  is  attributed  to  the  ap¬ 
plicant  imder  8  795.13.  ’The  schedule  shall 
include  for  ea<ii  location — 

(1)  The  name  under  which  coal  is  or 
will  be  mined; 

(2)  The  permit  number  and  Mining 
Enforcement  and  Safety  Administration 
identification  number; 

(3)  The  actual  cclal  production  for 
the  year  preceeding  the  ac^lication  for 
assistance  and  that  portion  of  the  pro¬ 
duction  attributed  to  the  implicant ;  and 

(4)  The  estimated  coal  production  for 
each  year  of  the  proposed  permit  and 
that  portion  attributed  to  the  applicant. 

(d)  A  description  of — 

(1)  ’The  method  of  surface  coal  mining 
operation  proposed; 

(2)  The  anticipated  starting  and  ter¬ 
mination  dates  of  each  mining  and  rec¬ 
lamation  phase; 

(3)  The  number  of  acres  of  land  to  be 
affected  by  the  proposed  mining;  and 

(4)  A  general  statement  on  the  prob¬ 
able  depth  and  thickness  of  the  coal  re¬ 
source. 

(e)  A  UJ3.  Geological  Survey  topo- 
grsmhlc  map  of  1:24,000  scale  or  larger 
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or  other  t<HX)graphlc  map  of  equivUent 
detail  which  clearly  shows — 

(1)  The  area  of  land  to  be  affected 
and  the  natural  drainage  above  and  be¬ 
low  the  affected  area: 

(2)  The  names  of  property  owners 
within  the  area  to  be  affect^  and  of  ad¬ 
jacent  lands; 

(3)  The  location  of  existing  structures 
and  developed  water  sources  within  the 
area  to  be  affected  and  on  adjacent 
lands; 

(4)  The  location  of  existing  and  pro¬ 
posed  test  borings  or  core  samplings;  and 

(5)  The  location  and  extent  of  known 
working  of  any  imdergroimd  mines. 

(f)  Copies  of  documents  which  show 
thatr^ 

(1)  The  applicant  has  a  legal  right  to 
enter  and  commence  mining  within  the 
permit  area;  and 

(2)  A  legal  right  of  entry  has  been  ob¬ 
tained  for  the  Office,  regulatory  author¬ 
ity  and  laboratory  personnel  to  inspect 
the  lands  to  be  mined  and  adjacent  lands 
which  may  be  affected  to  collect  en¬ 
vironmental  data  or  install  necessary  in¬ 
struments. 

§  795.15  Application  approval,  notice 
and  rrimbursement. 

(a)  If  the  regulatory  authority  finds 
the  applicant  eligible.  It  ^sdl: 

(1)  Determine  the  minimum  data  re¬ 
quirements  necessary  to  meet  the  pro¬ 
visions  of  S  795.16. 

(2)  Procure  the  services  of  one  or  more 
qualified  laboratories.  A  copy  of  the  con¬ 
tract  and  the  final  approved  report  shall 
be  provided  to  the  applicant. 

(b)  The  regulatory  authority  shall  in¬ 
form  the  applicant  in  writing  if  the  ap¬ 
plication  is  denied  and  of  the  reasons 
for  denial. 

§  795.16  DaUi  requirements. 

(a>  General.  Hiis  section  describes  the 
minimum  requirements  for  the  collection 
of  data  to  meet  the  objective  of  the 
Program.  The  regulatory  authority  shall 
determine  the  data  collection  require¬ 
ments  for  each  applicant  or  group  of  ap¬ 
plicants.  The  data  requirements  will  be 
based  on — 

(1)  The  extent  of  currently  available 
hydndogic  and  core  analysis  data  for  the 
applicable  basin  or  subbasin  area  pro¬ 
vided  by  the  regulatory  authority;  and 

(2)  The  data  collection  and  analysis 
guidelines  developed  and  provided  by  the 
Office. 

(b)  Specific  provisions.  (1)  A  deter¬ 
mination  of  the  probable  hydrologic  con¬ 
sequences  of  the  mining  and  reclama¬ 
tion  operations,  both  on  and  off -site  shall 
be  made  by  a  qualified  laboratory.  The 
data  for  this  determination  shall  in¬ 
clude — 

(i)  The  existing  and  projected  siulace 
and  ground  water  seasonal  fiow  regime, 
including  water  levd  and  water  table 
evaluations.  The  regulatory  authority 
shall  sp>ecify  duration  and  return  fre¬ 
quencies  to  be  used  in  the  determination. 

(11)  The  existing  and  projected  sea¬ 
sonal  quality  of  the  surface  and  groxmd 


water  regime.  This  ^all  Include  meas¬ 
urements  and  estimates  of  dissolved  and 
suspired  solids,  pH.  iron,  manganese, 
surface  and  channel  erosion  and  other 
water  quality  parameters  specified  by 
the  regulatory  authority. 

(2)  A  statement  of  the  result  of  test 
borings  or  core  samidlngs  frcun  the  pro¬ 
posed  permit  area,  and  including — 

(i)  Logs  from  any  drill  holes,  including 
identification  of  each  stratum  and  water 
level  penetrated; 

(il)  The  coed  seam  thickne.ss  and  its 
chemical  analysis  including  sulfur  con¬ 
tent; 

(lii)  The  chemical  analysis  of  poten¬ 
tially  acid  or  toxic  forming  sections  of 
the  overburden,  and  the  chemical  anal¬ 
ysis  of  the  stratum  lying  immediately  un¬ 
derneath  the  coal  to  be  mined. 

(c)  Exemptions.  The  statement  by  a 
qualified  laboratory  under  paragraph 
(b)  (2)  of  this  section  may  be  waived  by 
the  regulatory  authority  by  a  written  de¬ 
termination  that  data  available  for  the 
permi'.,  area  is  adequate  to  make  the 
required  determinations  of  the  conse¬ 
quences  of  mining. 

(d)  Data  availability.  Data  collected 
under  this  Program  shall  be  made  avail¬ 
able  to  all  interested  persons,  except  in¬ 
formation  related  to  the  chemical  and 
physical  pr(H>erties  of  coal. ‘Information 
regarding  the  mineral  or  elemental  con¬ 
tent  of  the  coal  which  is  potentially  toxic 
in  tlie  environment  shall  be  made  avail¬ 
able. 

§  795.17  Qualified  laboratories. 

(a)  General.  (1)  As  used  in  this  sec¬ 
tion,  qualified  laboratory  means  a  desig¬ 
nated  qualified  public  agency,  private 
consulting  firm,  institution,  or  analytical 
laboratory  which  can  provide  the  re¬ 
quired  determination  ch*  statement  un¬ 
der  this  Program. 

(2)  The  Office  shall  establish  and  pe¬ 
riodically  publish  in  the  Federal  Regis¬ 
ter  a  list  of  qualified  laboratories  which 
may  be  used  by  regulatcMT  auth(»1ties 
imder  the  procedures  of  this  section.  A 

^State  regulatory  authority  may  desig¬ 
nate  qualified  laboratories  under  proce¬ 
dures  included  in  an  approved  State  reg¬ 
ulatory  program. 

(3)  Persons  who  desire  to  be  included 
in  the  list  of  qualified  laboratories  es¬ 
tablished  by  the  Office  shall  apply  to  the 
Office  and  m-ovlde  such  information  as 
is  necessary  to  establish  the  qualifica- 
tiems  required  by  paragraph  (b)  this 
section. 

fb)  Basic  qualifications.  (1)  To  quali¬ 
fy  for  designation,  the  laboratory  shall 
demonstrate  that  it — 

(i)  Is  staffed  in  the  fields  of  hydrology, 
mining  engineering,  aquatic  biology,  ge¬ 
ology  or  chemistry  with  experienced 
professional  personneL 

(ii)  Is  capable  of  collecting  necessary 
field  data  and  samples. 

(iii)  Has  adequate  space  for  material 
preparation,  cleaning  and  sterilising 
necessary  equipment,  stationary  equip¬ 
ment,  storage,  and  space  to  accommo¬ 
date  periods  of  peak  work  loads. 


(iv)  Meets  the  Occupational  Safety 
and  Health  Act  or  the  e<;^iivalent  State 
safety  and  health  program. 

(V)  Has  the  financial  capability  and 
business  organization  necessary  to  per¬ 
form  the  work. 

(vi)  Has  analytical,  mcmitoring  and 
measuring  equipment  capable  of  meeting 
the  standards  and  methods  contained 
in — 

(A)  Standard  Methods  for  the  Exami¬ 
nation  of  Water  and  Waste  Water,  14th 
Edition.  1976.  This  publication  is  avail¬ 
able  from  the  American  PuUlc  Health 
Association,  1015  18th  Street,  N.W., 
Washington.  D.C.  20036. 

(B)  Methods  for  Chemical  Analysis  of 
Water  and  Waste,  1974.  This  publication 
is  available  frenn  the  Office  of  Techn^dogy 
Transfer.  U.S.  Envircmmental  Protection 
Agency,  Industrial  Environmental  Re¬ 
search  Laboratory,  Cincinnati.  Ohio 
45268. 

(vil)  Has  the  capaUlity  of  making  hy¬ 
drologic  field  measur^nents  and  analyti¬ 
cal  laboratory  determinations  by  accept¬ 
able  hydrologic  engineering  or  analytical 
methods,  or  by  those  apprxHPriate  recom¬ 
mended  methods  or  guidelines  for  data 
acquisition  of  the  Office  or  other  Federal 
or  State  agencies. 

(2)  The  qualified  laboratory  shall  be 
capable  of  performing  either  the  deter¬ 
mination  or  statement  under  paragrtq^ 

§  795.16  (b)  (1)  or  (b)  (2) .  Subrontractors 
may  be  used  to  provide  the  services  re¬ 
quire  provided  their  use  is  defined  in 
the  application  for  designation  and  ap¬ 
proved  by  the  Office. 

§  795.18  .48!iisUincc  funding. 

(a)  Use  of  Funds.  Funds  authorized 
for  this  Program  shall  not  be  used  to 
cover  State  administrative  costs  or  the 
costs  of  test  boring  or  core  sampling. 

(b)  Allocation  of  funds.  The  regula¬ 
tory  authority  shall  to  the  extent  practi- 
caUe  establish  a  formula  for  allocating 
fimds  among  qualified  small  operators 
if  available  funds  are  less  than  those 
required  to  provide  the  services  pursuant 
to  this  Part.  This  formula  shall  include 
such  factors  as  the  ^plicant’s — 

(1)  Anticipated  date  of  filing  a  permit 
application; 

(2)  Anticipated  date  for  commencing 
mining;  and 

(3)  Performance  history. 

§  795.19  Applicant  liability. 

(a)  The  applicant  shall  reimburse  the 
regulatory  authority  for  the  cost  of  the 
laboratory  services  performed  pursuant 
to  this  Part  if  the  applicant — 

(1)  Submits  false  information; 

(2)  Fails  to  submit  a  permit  applica¬ 
tion  within  1  year  from  the  date  of  re¬ 
ceipt  of  the  approved  labcuntory  r^xirt; 
or 

(3)  If  the  regulatory  authority  finds 
that  the  a^ilicant’s  actual  and  attributed 
annual  production  of  coal  exceeds  lOO.OOO 
tons  for  the  first  year  of  mining  under 
the  permit  for  which  the  assistance  is 
provided. 
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(b)  The  regulatory  authority  may 
waive  the  reimbursement  obllgatlan  If 
It  finds  that  the  applicant  at  all  Umee 
acted  In  good  faith. 


Sec. 
830. 1 

830. 11 

830. 12 


PART  830— PROTECTION  OF 
EMPLOYEES 


Scope. 

Protected  activity. 

Procedures  lor  filing  an  application 
for  review  of  discrimination. 

830. 13  Investigation  and  conference. 

830. 14  Filing  of  complaints. 

830. 15  Formal  adjudicatory  proceedings. 

AuTHoarrr:  Secs.  201,  SOI,  and  503,  Pub. 

L.  95-87,  01  Stat  445  (30  U.S.C.  1201) 

§  830.1  Scope. 

This  part  establishes  procedures  re¬ 
garding — 

(a)  The  reporting  of  acts  of  discrimin¬ 
atory  discharge  or  other  acts  of  dis¬ 
crimination  under  the  Act  caused  by  any 
persim. 

(b)  The  Investigation  of  applications 
for  review  and  holding  of  Informal  con¬ 
ferences  about  the  alleged  dlscrlinina- 
tlon;  and 

(c)  The  filing  of  formal  complaints  of 
discrimination  with  the  Office  of  Hear¬ 
ings  and  Appeals. 

§  830.11  Protected  activity. 

No  person  may  discharge  or  in  any 
other  way  discriminate  or  cause  to  be 
discharged  or  discriminated  against  any 
employee  or  any  representative  of  em¬ 
ployees  because  that  employee  or  repre¬ 
sentative  has — 

(a)  Filed,  Instituted  or  caused  to  be 
filed  or  instituted  any  proceedings  under 
Uie  Act  by — 

(1)  Reporting  violations  to  the  State 
regulatory  authority,  the  Secretary,  or 
any  employer’s  representative; 

(2)  Requesting  an  Inspection;  or 

(3)  Any  other  action 

(b)  Made  statements  or  has  testified — 

(1)  In  any  Infmmal  or  formal  adjudi¬ 
catory  proceeding; 

(2)  In  any  informal  conference  pro¬ 
ceeding; 

(3)  In  any  rulemaking  proceeding; 

(4)  In  any  investigation  or  other  pro¬ 
ceeding  under  the  Act. 

(c)  Has  exercised  on  his  own  bdiall 
or  on  behalf  of  others  any  right  granted 
by  the  Act. 

§  830.12  Procedures  for  filing  an  appli¬ 
cation  for  review  discrimination. 

(a)  Who  may  file.  Any  «nployee.  or 

his  authorized  representative,  who  be¬ 
lieves  that  he  has  been  discriminated 
against  by  any  person  In  vlolatloa  of 
S  830.11  may  file  an  aiH>llcati(m  for  re¬ 
view.  For  the  purpose  of  these  regula-  ^ 

ttons.  an  ap^ti^  '  able  to  th^^^^ 

the  presentation  of  a  written  report  of 
discrimination. 

(b)  Where  to  file.  The  employee  or 
representative  may  file  the  i^llcatlon 
lor  review  at  any  location  of  the  Office 
and  each  office  shall  maintain  a  log  of 
all  filings. 

(c)  Time  for  filing.  The  wnployee  or 
representative  may  file  an  application 


for  review  within  SO  days  after  the  al¬ 
leged  discrimination  occurs.  An  apifil- 
catlon  is  considered  filed — 

(1)  On  the  date  delivered  if  delivered 
In  person  to  the  Office,  or 

(2)  On  the  date  mailed  to  the  Office, 

(d)  Running  of  the  time  for  filing. 

The  time  for  filing  begins  vhen  the  em¬ 
ployee  knows  or  has  reason  to  know  of 
the  alleged  discriminatory  activity. 

§  830.13  Invcfiligalion  and  conference 
procedures. 

(a)  Within  15  days  after  receipt  of  any 
application  for  review,  the  Office  shall 
mall  a  copy  of  the  application  for  review 
to  the  person  alleged  to  have  caused  the 
discrimination  and  shall  notify  the  em¬ 
ployee  and  the  alleged  discriminating 
person  that  the  Office  will  investigate  the 
complaint.  The  employer  may  file  a  re¬ 
sponse  to  the  application  for  review 
within  10  days  after  he  receives  the  copy 
of  the  application  for  review.  The  re¬ 
sponse  shall  sp>ecifically  admit,  doiy  or 
explain  each  of  the  facts  alleged  in  the 
application  unless  the  employer  Is  with¬ 
out  knowledge  In  which  case  he  shall  so 
state. 

(b)  The  Office  shall  initiate  an  investi¬ 
gation  of  the  alleged  discrlmlnatlcm 
within  30  days  after  receipt  of  the  appli¬ 
cation  for  review.  The  Office  shall  com¬ 
plete  the  Investigation  with  60  days  from 
the  date  it  was  Initiated.  If  clrciun- 
stances  surrounding  the  investigation 
prevent  completion  within  the  60-day 
period,  the  Office  shall  notify  the  prersem 
who  filed  the  application  for  review  and 
the  alleged  discriminating  pierson  of  the 
delay,  the  reason  for  the  delay,  and  the 
expected  completion  date  for  the  investi¬ 
gation. 

(c)  Within  10  days  after  completion  of 
the  Investigation  the  Office  shall  hold  an 
informal  conference  with  ttw  parties  to 
discuss  the  findings  and  imlimlnary 
conclusions  of  the  Investigation.  The 
puiix)se  of  this  Informal  conference  Is  to 
att^pt  to  conciliate  the  matter.  If  a 
complaint  is  resolved  at  an  Informal 
conference,  the  terms  of  the  agreement 
will  be  recorded  In  a  written  docummt 
that  will  be  signed  by  the  nnploy^,  the 
employee  and  the  representative  of  the 
Office.  If  the  Office  concludes  on  the  basis 
of  a  subsequent  investigation  that  the 
employer  has  failed  in  any  material  re¬ 
spect  to  comply  with  the  terms  of  any 
agreement  reached  during  an  Informal 
conference,  the  Office  shall  take  appro¬ 
priate  action  to  obtain  compliance  with 
the  agreement. 

(d)  Following  the  investigation  and 
informal  conference,  the  Office  shall 
complete  a  r^Ktrt  of  investigatlcsi  which 
shall  include  a  summary  of  the  confer¬ 
ence.  Copies  (rf  this  report  shall  be  avail- 


(b)  The  employee  may  file  a  complaint 
of  discrimination  with  the  Office  of 
Hearings  and  Appeals — 

(1)  After  90  days  has  elapsed  from 
the  filing  of  his  mTplicatkm;  or 

(2)  Within  20  days  following  notifica¬ 
tion  by  the  Director  that  no  ftHmal  pro¬ 
ceedings  will  be  initiated. 

§  830.15  Formal  adjudicatory  proceed¬ 
ings. 

(a)  Formal  adjudication  of  a  com¬ 
plaint  filed  under  this  part  shall  be  con¬ 
ducted  in  the  Office  of  Hearings  and 
Appeals  under  43  CFR  Part  4. 

(b)  After  filing  an  application  for  re¬ 
view  under  this  part,  an  employee  may 
se^  temporary  relief  in  the  Office  of 
Hearings  and  Appeals  under  43  CFR 
Part  4. 

Note. — The  proposed  regulations  submitted 
by  the  Offlee  of  Surface  Mining  Reclamation 
and  Enforcement,  Department  of  the  In¬ 
terior,  for  publication  In  the  Federal  Regis¬ 
ter  have  been  redesignated  to  conform  to 
CFR  codification  practices.  For  the  con¬ 
venience  of  the  user,  the  following  table 
shows  the  relationship  between  the  part 
numbers  on  the  original  document  and  the 
corrected  part  numbers  as  published  in  the 
Federal  Register. 

Old  Part  No.  New  Part  No. 

1000  _  700 

2000  _  710 

2020  _ 715 

2021  . 716 

2022  . 717 

2030  _ 720 

2031  _  721 

2032  _ 722 

2033  _  733 

2040  _  726 

2160  . 740 

2480  . 795 

2900  _  830 

4100  — _ 837 

[FR  Doc.77-25928  FUed  9-6-77:8:45  amj 


§830.14  Filing  of  complaints. 

(a)  If  the  Office  concludes  that  a 
violation  has  probably  occurred  which 
was  not  resolved  at  the  Informal  confer¬ 
ence,  the  Director  shall  file  a  oomi^lnt 
with  the  Office  of  Hearing  and  Appeals 
within  20  days  from  the  completion  of 
the  informal  conference. 


[30  CFR  Part  837] 

ABANDONED  MINE  RECLAMATION  FUND 
FEE  COLLECTION  AND  PRODUCTION 
RECORDS 

Proposed  Rules 

AGENCY:  Office  of  Surffuse  Mining  Rec¬ 
lamation  and  Enforcement,  Department 
of  the  Interior. 

ACTION:  Proposed  Rules. 

SUMMARY:  These  regulations  provide 
each  coal  mine  operator  with  methods  to 
determine  his  reclamatioti  fee  oUlgation 
to  the  Abandoned  Mine  Reclamation 
Fund  (fund)  and  provide  instructions  for 
the  imyment  of  the  fee  with  a  production 
statement  of  the  proper  location.  This 
document  Implements  the  provisions  of 
the  Surface  Mining  Reclamaticm  and 
Contn^  Act  of  1977  which  promote  the 
reclamatimi  of  coal  and  non-coal  mined 
areas  that  have  not  been  adeqiiately  re¬ 
claimed. 

DATES:  Comments  must  be  received  be¬ 
fore  October  7. 1977.  Public  hearings  will 
be  held  September  20,  1977. 
ADDRESSES:  Comments  should  be  ad¬ 
dressed  to:  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement^ 
UR.  Department  of  the  Interior,  Wash¬ 
ington,  D.C.  20240.  Public  hearings  will  be 
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held  at  the  Department  of  the  Interior 
Auditorium,  18th  and  C  Streets  NW„ 
Washington,  D.C.;  Kiel  Auditcnlum,  1416 
Market  Street,  St.  Louis,  Mo.;  Ihibllc 
Library  Auditorium,  1347  Brofidway, 
Denver,  Colo.;  and  Morris  Harvey  Col¬ 
lege,  Riggleman  Hall,  2300  McCorkle 
Avenue,  Charleston,  W,  Va.  ' 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Paul  Reeves,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  202-343- 
4237. 

SUPPLEMENTARY  INFORMATION: 
Coal  mining  activities  have  imposed  large 
social  and  environmmtal  costs  on  the 
public  in  many  areas  of  the  country  in 
the  form  of  unreclaimed  lands,  water 
poUutimi,  and  a  decline  in  natural  beauty. 
Uncontrolled  ooeJ  mining  practices,  in 
many  areas  of  the  country,  have  resulted 
in  degradation  of  the  quality  of  life  in 
loctd  communities. 

A  major  goal  of  the  “Surface  Mining 
Control  and  Reclamation  Act  of  1977“ 
(Act)  is  to  promote  the  reclamation  of 
coed  and  ncmcoal  mined  areas  that  have 
not  been  adquately  reclaimed.  Part  837 
addresses  the  financial  aspect  of  reclaim¬ 
ing  mined  areas  that  were  not  adequately 
reclaimed  before  the  enactmmt  of  this 
Act.  The  Act  establishes  an  Abandoned 
Mine  Reclamation  Fund  (fund)  to  be 
administered  by  the  Secretary  of  the 
Interior,  and  sui^rted  by  a  reclamation 
fee  imposed  on  coal  production.  The  rev¬ 
enues  derived  from  the  reclamation  fee 
are  to  be  deposited  in  the  fund  for  use 
by  the  Secretary,  the  Secretary  of  Agri¬ 
culture  and  the  States  imder  approved 
’  programs  for  the  piupose  of  reclaiming 
abandoned  mined  lands. 

Two  initial  questions  were  at  what 
point  to  detennlne  the  “value  of  a  ton 
of  coal  at  the  mine”,  as  used  in  section 
402  of  the  Act,  and  how  should  the  fee 
be  levied  on  in  situ  coal  consumed.  Two 
approaches  were  considered.  The  first 
approach  was  to  require  the  coal  operator 
to  weigh  his  coal  as  soon  as  it  is  extracted 
from  the  earth,  or  removed  fixxn  deposits 
that  are  not  in  their  original  geological 
locations  (reclaimed  coal) .  This  ap¬ 
proach  would  require  an  operator  to 
weigh  the  coed  before  any  coed  prepeua- 
ti(m  process.  The  second  approach  was  to 
base  the  reclamation  fee  on  the  weight 
and  value  ot  the  coed  ed  the  time  of  its 
bona  fide  sale,  transfer  or  use.  The  sec¬ 
ond  approcudi  is  proposed  since  it  repre¬ 
sents  the  first  c(»nm(xi  point  where 
weights  are  usually  determined  within 
the  industry. 

The  statuory  definition  of  “siuTace 
coal  mining  operations”  includes  “in  situ 
distillation  or  retorting”  and  therefore 
such  operations  are  subject  to  the  provi¬ 
sions  of  the  Act  including  the  reclama- 
tl<m  fee  payment  provisiems.  It  was  de¬ 
termined  that  the  amount  of  coal  c<m- 
sumed  or  used  by  in  situ  distillation  or 
retorting  could  be  calculated  by  measur¬ 
ing  the  gas  produced  at  the  wellhead  if 
the  Btu  value  of  the  coal  were  known. 

The  regulatkms  state  that  the  recla¬ 
mation  fee  shall  be  paid  by  the  operator 


on  each  ton  of  coal  produced  for  sale, 
transfer,  or  use,  including  the  products 
of  in  situ  mining,  and  the  fee  shall  be 
determined  by  the  weight,  value,  and  Btu 
content  at  the  time  of  initial  bona  fide 
sale,  transfer,  or  use.  Coal  that  was 
mined  before  October  1, 1977,  but  has  not 
yet  been  sold,  transferred  or  used  will  not 
be  subject  to  the  fee.  The  fee  for  coal 
produced  during  the  fourth  quarter,  1977, 
will  be  due  no  later  than  January  30, 
1978. 

Drafting  Information 

The  principal  authors  of  these  pro¬ 
posed  regulations  are:  Daniel  Jones  and 
George  Williams,  Abandoned  Lands 
Work  Group  and  Edward  Clair,  Office  of 
the  Solicitor,  Department  of  the  Interior. 

Interested  persons  may  submit  writ¬ 
ten  comments  on  the  proposed  regulation 
to  the  Director,  Office  of  Surface  Mining 
Reclamation  and  Ehforcement,  Depart¬ 
ment  of  the  Interior,  WashingUm.  D.C. 
20240  no  later  than  October  7,  1977. 

Non. — The  Department  of  the  Interior  has 
determined  that  thia  document  doea  not  con¬ 
tain  a  major  proposal  requiring  preparation 
of  an  Economic  Impact  Statement  under 
Executive  Order  11821  and  OMB  Circular 
A-107. 

Dated:  September  2,  1977,  8:50  a.m. 

Lko  M.  Krtutz, 

Acting  Secretary  of  the  Interior. 

It  is  proposed  to  add  Part  837  to  Title 
30,  Chapter  vn,  to  read  as  follows: 


PART  837— ABANDONED  MINE  RECLA¬ 
MATION  FUND— FEE  COLLECTION  AND 
COAL  PRODUCTION  REPORTING 

Sec. 

837.1  Scope. 

837.2  Objectives. 

837.8  Responsibility. 

837.5  DeflnlUons. 

837.11  Applicability. 

837.12  Reclamation  fee. 

837.13  Fee  computations. 

837.14  Determination  of  percentage  based 

fees. 

837.15  Reclamation  fee  payment. 

837.16  Production  records. 

AmTHoaiTT:  Sec.  301,  Pub.  L.  96-87,  91  Stat. 
446  (30UB.C.  1201). 

§  837.1  IScope. 

This  part  sets  out  the  procedures  for 
the  coiiectitm  of  fees  for  ^e  Abandoned 
Mine  Reclamation  Fund  (fund) . 

§  837.2  Objectives. 

The  objectives  of  this  part  are  to 
establish — 

(a)  Methods  for  determining  the  rec¬ 
lamation  fee  payable  on  coal  production. 

(b)  Procedures  for  paying  the  recla- 
matiem  fee  to  the  Directm:. 

(c)  Requirements  for  production  rec¬ 
ordkeeping  and  reporting. 

§  837.3  Responsibility. 

(a)  The  Secretary  of  the  Interior  ad¬ 
ministers  the  fund. 

(b)  The  Director,  under  the  general 
directiem  erf  the  Assistant  Secretary.  En¬ 
ergy  and  Minerals,  is  re^nslble  for  ad¬ 
ministering  the  provisions  of  this  part. 


§  837.3  Definitions. 

As  used  in  this  part — 

Anthracite,  bituminous  and  subbitu- 
minous  coal  means  all  coals  other  than 
lignite  coal. 

Calendar  quarter  means  a  3 -month 
period  within  a  calendar  year.  The  first 
calendar  quarter  begins  on  January  1  of 
a  calendar  year  and  ends  on  the  last  day 
of  March.  The  second  calendar  quarter 
begins  on  the  first  day  of  April  and  ends 
on  the  last  day  of  June.  The  third  calen¬ 
dar  quarter  begins  on  the  first  day  of 
July  and  ends  on  the  last  day  of  Sep¬ 
tember.  The  fourth  calendar  quarter  be¬ 
gins  on  the  first  day  of  October  and 
ends  on  the  last  day  of  December. 

Coal  preparation  means  the  treatment 
of  coal  to  improve  its  quality,  and  usu¬ 
ally  refers  to  the  removal  of  impurities 
and  the  sizing  of  the  coal  to  meet  market 
specifications. 

Fee  compliance  officer  means  any  per- 
sMi  authorized  by  the  Secretary  to  ex¬ 
ercise  his  authorty  in  matters  relating  to 
this  part. 

In  situ  coal  mining  means  the  process 
of  recovering  energy  from  coal  in  its  nat¬ 
ural  geological  location  by  igniting  the 
coal  seam  and  recovering  the  gas  at  the 
wellhead. 

Lignite  coal  means  consolidated  lig- 
nltic  coal  having  less  than  8,300  British 
thermal  units  per  pound,  moist,  and  min¬ 
eral-matter-free.  British  thermal  imits 
per  pound  are  determined  by  Parr’s  for¬ 
mula,  page  213,  equation  3,  D-388  (re¬ 
approved  1972),  Part  26,  1976  Annual 
Book  of  ASTM  Standards. 

Reclaimed  coal  means  coal  recovered 
from  a  deposit  that  is  not  in  its  original 
geological  location.  Examples  of  these 
deposits  are  refuse  piles  or  culm  banks; 
refuse,  culm  or  retaining  dams  and  ponds 
that  are  or  have  been  used  during  the 
mining  or  preparation  process;  and 
stream  coal  deposits. 

Surface  coal  mining  means  the  extrac¬ 
tion  of  coal  from  the  earth  by  removing 
the  materials  over  the  coed  seam  before 
recovering  the  coal  and  Includes  auger 
coalmining. 

Ton  means  2,000  pounds  avoirdupois 
(.90718  metric  ton) . 

Underground  coal  mining  mecuis  the 
extraction  of  coal  from  the  earth  by  de- 
vel(H>ing  entries  from  the  surface  to  the 
coal  seam  before  recovering  the  coal  by 
underground  extraction  methods  and  in¬ 
cludes  in  situ  mining. 

Value  means  gross  value. 

§837.11  .Applirability. 

The  regulations  in  this  chapter  apply 
to  all  surface  coal  mining  and  reclama¬ 
tion  (^rations  except — 

(a)  The  extractiim  of  coal  by  a  land- 
owner  for  his  own  n<mc(xnmercial  use 
from  land  owned  or  leased  by  him; 

(b)  The  extraction  of  coed  for  com¬ 
mercial  purposes  by  surface  mining 
which  affects  two  acres  or  less; 

(c)  The  extraction  of  coal  as  an  inci¬ 
dental  part  of  Federal,  State  or  local  gov¬ 
ernment-financed  highway  or  other  con¬ 
struction;  and 
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(d)  The  extraction  of  coal  Incidental 
to  the  extraction  of  other  minerals  where 
coal  does  not  exceed  16%  percent  of  the 
mineral  tonnage  removed  for  commer¬ 
cial  use  or  sale. 

§  837.12  Reclamation  fee. 

(a)  The  operator  shall  pay  a  reclama¬ 
tion  fee  on  each  ton  of  c(^  produced  for 
sale,  transfer,  or  use.  Including  the  pro¬ 
ducts  of  in  situ  mining. 

(b)  The  fee  shall  be  determined  by  the 
weight  and  value  at  the  time  of  Initial 
bona  fide  sale,  transfer  of  ownership,  or 
use  by  the  operator. 

(c)  If  the  operator  combines  surface 
mined  coal.  Including  reclaimed  coal, 
with  underground  mined  coal  before  the 
coal  Is  weighed  for  fee  purposes,  the 
higher  reclamation  fee  shall  apply,  im- 
less  he  can  substantiate  the  amount  of 
coal  produced  by  each  mining  method  by 
acceptable  engineering  calculations  or 
other  reports  which  the  Director  may  re¬ 
quire. 

(d)  In  computing  the  tons  of  coal  pro¬ 
duced  for  reclamation  fee  purposes  In 
the  fourth  calendar  quarter  of  1877,  the 
operator  may  deduct  the  tons  of  coal  im¬ 
mediately  available  for  sale,  transfer,  or 
use  on  ^ptember  30, 1977,  from  coal  pro¬ 
duced  for  sale,  transfer,  or  use  during 
the  fourth  calendar  quarter  of  1977.  If 
the  operator  makes  this  deduction,  he 
^all  attach  to  his  fourth  quarter,  1977, 
OSM  form  4100-1,  a  sworn  and  notarized 
statement  of  the  amount  of  coal  Imme¬ 
diately  available  for  sale,  transfer,  or 
use  on  September  30, 1977,  and  the  quan¬ 
tity  of  such  coal  produced  by  surface 
and  imderground  mining  respectively. 

§  837.13  Fee  computations. 

(a)  Surface  mining  fees.  The  fee  for 
anthracite,  bituminous,  and  subbltu- 
mlnous  c(^.  Including  reclaimed  coal, 
is  35  cents  per  ton  unless  the  value  of 
such  coal  Is  less  than  $3.50  per  ton.  In 
which  case  the  fee  Is  10  percent  of  the 
value. 

(1)  If  the  value  of  a  ton  of  coal  Is 
equal  to  or  greater  than  $3.50  per  ton, 
m^tiply  the  number  of  tons  produced 
In  the  calendar  quarter  by  $0.35.  Exam¬ 
ple:  If  the  tonnage  Is  1,000,  then  1,000 
tonsx$0.35=$350,  which  Is  the  fee. 

(2)  If  the  value  of  a  ton  of  coal  Is 
less  than  $3.50  per  ton,  multiply  the  value 
of  a  ton  of  coal  by  the  total  number  of 
tons  produced  In  the  calendar  quarter 
by  0.1.  Example:  If  the  value  of  a  ton  of 
coal  Is  $2  and  the  tonnage  is  1,000,  then 
$2X1,000  tonsX0.1=$200. 

(b)  Underground  mining  fees.  The  fee 
for  anthracite,  bituminous,  and  subbl- 
tuminous  coal  Is  15  cents  per  ton  unless 
the  value  of  such  coal  Is  less  than  $1.50 
per  ton.  In  which  case  the  fee  Is  10  per¬ 
cent  of  the  value. 

(1)  If  the  value  of  a  ton  of  coal  Is 
equal  to  or  greater  than  $1.50  per  ton, 
multiply  the  number  of  tons  produced  in 
the  calendar  quarter  by  $0.15.  Example: 


If  the  tonnage  Is  1,000,  then  1,000  tonsx 
$0.15=$150,  which  Is  the  fee. 

(2)  If  the  value  of  a  ton  of  coal  Is  less 
than  $1.50  per  ton,  multiply  the  value  of 
a  ton  of  coal  by  the  total  number  of  tons 
produced  In  the  calendar  quarter  by  0.1. 
tiply  the  number  of  tons  produced  In  a 
Example;  If  the  value  of  a  ton  of  coal  Is 
$1  and  the  tonnage  is  1,000,  then  $1X 
1,000  tonsx 0.1 =$100,  which  Is  the  fee. 

(c)  Surface  and  underground  mining 
fees  for  lignite  coal.  The  fee  for  lignite 
coal  Is  10  cents  per  ton  unless  the  value 
of  such  coal  Is  less  than  $5  per  ton.  In 
which  case  the  fee  charged  is  2  percent 
of  the  value. 

(1)  If  the  value  of  a  ton  of  lignite  Is 
equal  to  or  greater  than  $5  per  ton,  mul- 
calendar  quarter  by  $0.10.  Example:  If 
the  tonnage  is  1,000,  then  1,000  tonsx 
$0.10= $100,  which  is  the  feet. 

(2)  If  the  value  of.  a  ton  of  lignite  Is 
less  than  $5  per  ton,  multiply  the  value 
of  a  ton  of  lignite  by  the  total  number  of 
tons  produced  In  the  calendar  quarter  by 
0.02.  Example:  If  the  value  is  $4  and  the 
tonnage  Is  1,000,  then  $4x1,000  tonsX 
0.02 =$80,  which  is  the  fee. 

(d)  In  situ  coal  mining  fees.  The  fee 
for  in  situ  mined  coal,  except  lignite  coal. 
Is  15  cents  per  ton  based  on  BTUs  per  ton 
in  place  equated  to  the  gas  produced  at 
the  site.  The  fee  for  in  situ  mined  lignite 
is  10  cents  per  ton  based  on  the  BTUs  per 
ton  of  coal  In  place  equated  to  the  gras 
produced  at  the  site.  For  example,  if  the 
BTU  value  of  in  situ  coal  is  determined 
to  be  23  million  BTUs  per  ton,  then  for 
every  23  million  BTUs  of  gas  produced 
at  the  wellhead,  one  ton  of  coal  will  be 
deemed  produced  for  the  purposes  of 
this  part. 

( 1 )  The  BTU  value  of  a  ton  of  in  place 
coal  shall  be  determined  by  analyses, 
certified  by  an  independent  laboratory, 
of  the  coal  seam  that  is  effected  for  po¬ 
tential  BTU  value  of  a  ton  of  in  place 
coal. 

(2)  For  anthracite,  bituminous,  and 
subbituminous  coal  the  fee  shall  be  com¬ 
puted  as  follows:  F=(G/C)  xVj. 

(3)  For  lignite  coal  the  fee  shall  be 
computed  as  follows:  F=  (.O/L)  X  Vi. 

(4)  For  the  purposes  of  this  para¬ 
graph  : 

F= Reclamation  fee. 

C= million  BTUs  per  ton  of  coal  In  place. 

Z.  =  million  BTUs  per  ton  of  lignite  In  place. 
G  =  gas  produced  at  tbe  wellhead  In  million 
BTUs. 

V,=:$0.15/ton  equivalent:  or  if  the  value  of 
a  ton  of  coal  equivalent  Is  less  than  $1.50, 
multiply  the  value  by  0.1  and  substitute  the 
result  for  V,  In  the  appropriate  formrUa. 

V,= $0.10/ ton  equivalent,  or  If  the  value  of  a 
ton  of  lignite  equivalent  is  less  than  $5  mul¬ 
tiply  the  value  by  0.02  and  substitute  the 
result  for  V,  In  tbe  appropriate  formula. 

§  837.14  Delcrmination  of  percentage 
based  fees. 

(a)  If  the  operator  submits  a  fee  based 
on  a  percentage  of  the  value  of  coal,  he 
shall  include  with  his  fee  and  production 
report  documentation  supporting  the 


alleged  coal  value.  Based  on  this  infor¬ 
mation  and  any  additional  documenta¬ 
tion,  including  examination  of  the  op¬ 
erator’s  books  and  records,  that  the  Di¬ 
rector  may  require,  the  Director  may  ac¬ 
cept  the  valuation  submitted  by  the  op¬ 
erator,  or  may  determine  the  value  of  the 
coal. 

(b)  If  the  Director  determines  that  a 
higher  fee  shall  be  paid,  the  operator 
shall  submit  the  additional  fee  plus 
statutory  Interest  within  thirty  days  of 
notification  by  the  Director  that  an  addi¬ 
tional  fee  payment  is  due. 

§  837.15  Reclamation  fee  payment. 

(a)  Each  operator  shall  pay  the  rec¬ 
lamation  fee  on  a  calendar  quarter 
betsis. 

(b)  The  fee  for  the  fourth  calendar 
quarter  of  1977  lAiall  be  paid  no  later 
than  January  30, 1978. 

(c)  Each  operator  shall  use  OSM  Form 
4100-1,  Coal  Production  and  Reclama¬ 
tion  Pee  Report  form,  for  each  quarterly 
payment  period  for  each  mine. 

(d)  The  reclamation  fee  pa3rment  for 
each  calendar  quarter  shall  be  paid  no 
later  than  30  calendar  days  after  the  end 
of  the  calendar  quarter.  Delinquent  pay¬ 
ments  are  subject  to  an  interest  charge 
at  the  statutory  rate. 

(e)  The  OSM  Form  4100-1  and  check 
or  money  order  for  each  coal  mine  shall 
be  made  payable  to  Director,  Office  of 
Surface  Mining  Reclamation  and  En¬ 
forcement  and  shall  be  sent  in  the  same 
envelope  to; 

OfSce  of  Surface  Mining  Reclamation  and 

Enforcement,  VS.  Department  of  tbe  In¬ 
terior,  P.O.  Box  25065-DPC,  Denver,  Colo. 

80225. 

§  837.16  Production  records. 

(a)  Each  operator  shall  maintain,  on 
a  current  basis,  books  and  records  that 
contain  at  least  the  following  informa¬ 
tion  and  data — 

(1)  Tons  of  coal  sold  or  transferred, 
amount  received  per  ton,  name  of  party 
to  whom  sold  or  transferred,  and  tlie 
date  of  each  sale  or  transfer. 

(2)  Tons  of  coal  used  by  the  operator 
during  production  or  coal  preparation, 
and  date  of  consmnption. 

(3)  For  in  situ  coal  mining  operations, 
total  BTU  value  of  gas  produced,  the 
BTU  value  of  a  ton  of  coal  in  place  cer¬ 
tified  by  an  independent  laboratory,  and 
the  amount  received  for  gas  sold  or  used. 

(b)  The  fee  compliance  officer  shall 
have  access  to  the  mine  for  the  purpose 
of  determining  compliance  with  the  reg¬ 
ulations  in  this  part. 

(c)  Each  operator  shall  make  any 
book  or  record  available  at  reasonable 
times  for  inspection  and  copying  by  the 
fee  compliance  officer. 

(d)  The  operator  shall  maintain  books 
and  records  for  a  period  of  7  years  from 
the  end  of  the  calendar  quarter  in  which* 
the  fee  was  due. 
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